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This Memorandum isto

advise you that the proposed Settlement Agreement between theCityandthe owners
of the Flamingo South Beach apartment complex Flamingo to implement the settlement of

thesubject litigation over the baywalk on the Flamingo property has been substantially negotiated
and is almost ready for execution We are scheduled to file itwith the

U S District Court onWednesday December 16 2009 Copiesofthe Term Sheet Exhibit 1and
the Settlement Agreement Exhibit 2 are attached for your information Background This case
involved

challenges
by theownersofthe Flamingo South Beach apartment and condominium projectatBay
Road between 14th Street and theoretical 16th Tenace against the enforcementofconditions
requiringapublic baywalk imposed by the Citys Design Review Boardand the
Dade County Shoreline Review Committee in1997 and 1998 Flamingo filed a Complaint

inJuly 2008 and after the Court denied the City s Motion to Dismissin March 2009
it set the case for trial in September 2009 requiring expedited discovery and pretrial preparations
Following weeks of informal

discussions concerning a possible settlementthe parties metin mid-August and generally agreed

tosettlement conditions which were incorporated intoa Term Sheet Exhibit 1 formally
signed by representatives of theparties on August 18 2009 The Court was advised
shortly thereafter througha telephone conference callThe Term Sheet contemplated a formal
Settlement Agreement Exhibit 2 which hasbeen negotiated over the past few

months and is now almost ready tobe executed andfiled with the Court The Settlement Timetable
The Settlement

contemplates thattwo
years from theU SDistrict Court s entryof the StipulatedFinal Judgment for Dismissal
Flamingo willopen abaywalkto the public on the western edge of the Flamingo
property The parties have agreedto specific benchmarks tooccur over this two-year period
includinga within 45daysof the

dismissal submitting aconcept plan tothecity b within 60 days of the
City sapproval of the concept plansubmitting any
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required applications for variances or board level design review approval if necessary
c within 120 days of either concept plan approval or variance or board level

design review decisions submittal of an application for building permit
d within 24 months of the Dismissal completing construction on the baywalk

requesting inspections and obtaining certificates of completion upon inspection that the

baywalk is in compliance with applicable codes and opening the baywalk to the public

The Settlement Agreement
The following summarizes the substantive provisions of the Settlement Agreement in
numbered paragraphs corresponding to the respective paragraphs of the Agreement

2a Center Towerco City will issue a final co for the Center Tower

2b Permit fee disputes The parties will both release their claims for permit fee
over- and underpayments

2c Drainage on Bav Road The City will make reasonable efforts overthe next

five years to resolve drainage issues on Bay Road in the vicinity of the

Flamingo property

2d Storage in Central Tower Flamingo may convert central storage space to
individual tenant storage in the Center Tower

2e8 fReleases and Stipulated Final Judgment The parties agree to exchange
releases and submit a joint stipulated judgment for dismissal to the US
District Court Attached as Exhibits B and C to the Settlement Agreement

2g Press release and nondisparagement agreement The City and Flamingo
previously agreed to and disseminated a joint press release this provision
acknowledges the intent was that the parties make best efforts to cooperate
with each other and for managerial employees for the City meaning the City
Manager Assistant City Managers and Department Directors and attorneys
not to make public disparaging remarks about each other to third parties

3a Baywalk opening Commitment by the owners to construct and open the

baywalk including connections to the north and south 24 months from entry
ofthe final judgment providing for benchmarks in Exhibit E to the Settlement
Agreement

3b Recordable easement Flamingo will grant an easement confirming the
public rights of access in the form attached as Exhibit F to the Settlement
Agreement

3c Policing the baywalk City has agreed to police the baywalk in a manner

consistent with other sections ofthe Baywalk owned by the City or on which
the City has obtained rights of access through easement covenant or

otherwise and are open to the general public Failure to adequately police
may justify a temporary closure of the baywalk unresolved disputes over

meeting this standard are submitted to a neutral arbitrator

3d Baywalk hours The baywalk will be open to the public from sunrise to
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sunset

3e Locking pates The baywalk may be locked from sunset to sunrise but gates
shall not be opened later than sunrise or closed before sunset

3f Baywalk uses Baywalk users may jog walk or hike with periodic and

reasonable respites Prohibited uses include loitering and consuming
alcohol destination activities including but not limited to fishing picnicking
and camping No chairs tents or other temporary or permanent furniture
No unleashed dogs No motorized vehicles skateboards scooters and
bicycles except by policing authorities maintenance andor emergency
personnel

3g Liabili The City will defend and indemnify the Owner from liability
concerning incidents on the baywalk during the daylight hours except for
Owners and related persons gross negligence or willful acts as more

specifically set forth in the agreement and does not waive sovereign
immunity as to third parties

3h MaintenanceRepair City will provide sanitation services over the baywalk
and seawall cap Owner will provide maintenance and repair and clean the
baywalk after any evening private events

3i Related site improvements Owner will be installing a fence to separate the
remainder of its property from the baywalk and install certain privacy
features The City will review and approve such improvements and waive

the Citys regulatory fees for related permits

3j No northern walkway The Shoreline Review Committee required a

substitute walkway from Bay Road to the bay along the northern property
line this walkway will not be provided for public access

3k BaYwalk Connection to Lincoln Road The City agreed to achieve within ten

years of the entry ofthe Final Judgment a connection between the Flamingo
baywa-kand Lincoln Road either through an overwater connection or indirectly

through existing public rights of way Failure to achieve this connection
may justify a temporary closure of the baywalk unresolved disputes
over meeting this standard are submittedtoa neutral arbitrator3

Bavwalk between 5th St and Lincoln Road The City agreed to make reasonable
effective efforts within ten years of the Final Judgment to progress

the Public Baywalk Master Plan between 5th Street and Lincoln Road
evidenced by the expenditureof 250 000byeither the City or any property
owner for any segmentor connectionor infurtheranceofobtaining non-City
permitsFailure to achieve this may justify a temporary closureof the baywalk
unresolved disputes overmeeting this standard are submitted toa
neutral arbitrator3m

ArbitrationConfirms that arbitration will beused to resolve disputes over policing and

the City s obligationsconcerning thebaywalk connection to Lincoln Road
and Public Baywalk Master Plan improvements
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3n Agreement is binding on Owners subsidiaries related entities successors

and assigns

30 Limited bases for temporary closure of bavwalk After compliance with the
initial paragraphs above 2a b a andfthe only closure of the baywalk are

for temporary closure based on needed repairs or based on noncompliance
with the Citys obligations concerning policing the baywalk connection to
Lincoln Road and Public Baywalk Master Plan improvements

4 Citys discretion in permits Except for the co for the Center Tower which

City has agreed to issue because Flamingo has satisfied all requirements
except for the timing of the baywalk opening which is delayed for two years
through this settlement the City staff and boards retain their independent
discretion in their regulatory review of all Flamingos permit applications
Unreasonable denial of any permit related to baywalk improvements
however may be abasis for an enlargement oftime for Flamingo to perform

5 Not a permit City will not chance applicable bavwalk regulations affecting
Flamingo The Settlement Agreement itself is not an authorization to

proceed with any work The City agrees not to amend its Code to impose
new obligations on the Flamingo with respect to matters covered in the
Settlement Agreement

6 Force maieure As to the City or Flamingo a force majeure event as defined
in the Agreement shall be a basis for an enlargement of time to perform
equal to the time of the force majeure event but will not completely excuse

performance Reasonable notice shall be provided

7-16Standard provisions 17

Enforcement Theparties agreed to the following procedure in the eventofa dispute

a Written 30-day noticeof alleged breaches of the Settlement Agreementb
A60-day cure periodc If the dispute is unresolved the parties attempt mediation

dIfstill unresolved if the dispute involves the Citys obligation

topolice the baywalk orCitys ten-year baywalkobligations thenthepartieswill
engage in binding arbitration followed by enforcementbythe USDistrict
Court Ifthe dispute involves any other aspect ofthe Settlement Agreement and is
not resolved by mediation enforcement will then be sought in
the USDistrict Court withoutthe intervening arbitration process 18-20 Standard provisions
Please

contacteither the City

Manager ortheCity Attorney if you have any questions or comments on this matter JM

JIQGMH Fatto

HELG LITIGATIONFlamingo

SettlementLTC12-14-09doc
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Term Sheet

1 General Settlement Conditions

a A final Certificate of Occupancy CO for the Center Tower shall be issued

by the City of Miami Beach City within 30 days of the entry of the

stipulated final judgment and order of dismissal in this cause AIMCO shall

submit a copy of the stipulated final judgment as pari of its CO package to

obtain the final CO the final CO fee shall be waived

b The parties will release all claimed permitting fees including Flamingos

claim against the City for 250000 representing overpayment ofTCO fees

c City will make reasonable efforts to resolve the drainage problems on Bay

Road on the north end of the property Reasonable efforts is defined as

meeting a 5-yearlevel of service for Class C roadway as implemented through

the Basis ofDesign Report West Avenue -Bay Road Final Report February

23 2007 p 28 d

AIMCO will submit an application to convert the3 dfloor storage space to individual

tenant storage which shall be subject to the review and approval of City

staff Owner will satisfy all code and regulatory requirements Such approvals

and permits shall not be unreasonably withhelde

The parties will execute general releases of all claims including counterclaims

f

The parties will submit a stipulated judgment neither party prevailing or admitting

liability and order of dismissal with prejudice of all claims and counterclaims

with each party to bear its own attorneys fees and costs including

spoliation fees and costs The Court will retain jurisdiction to enforce

the settlementg

The only press release on this matter willbea joint press release2

Public Access Conditionsa

The Flamingo baywalk including connectionstothe north and south will be open

to public access as set forth herein no later than twenty-four 24months after
the entry of the stipulated judgment andorder of dismissal Afterentry of

the judgment AIMCO andoritssuccessors and assigns Owner orAIMCO at

its expense will promptly begin its design permitting and construction of

anymodifications necessary for allowing public access to theFlamingo baywalk

according toan agreed timetable with benchmarks



b AIMCO will continue to own the property on which the baywallc is located

but will grant an easement or covenant in a form acceptable to the City

Attorney aIlovring public access to the relevant area to be mutually agreed

upon and more specifically described in the settlement agreement The

easement or covenant with an effective date oftwo years fxorn the date of the

final judgment shall be executed and recorded immediately after the

Stipulated Judgment is approved by the Court

c The City will police the baywalk in a mannerconsistent with other sections of

the baywalk AIMCO agrees to submit legitimate complaints about any

alleged Citys noncompliance with this requirement to the City Manager for

his review and appropriate action If the parties are still unable to resolve

disputes regarding the policing of the baywalk the parties agree that an

independent mutually agreed upon arbitrator will resolve such disputes If the

independent arbitrator concludes that the City has breached its duty to police
Owner shall be temporarily relieved of the obligation to provide public access

to the baywalk until the Citys failure to police is remedied to the satisfaction

ofthe arbitrator The Citys adoption ofsecurity measures consistent with that

used in or on other sections of the baywalk shall be accepted as satisfaction of

this paragraph

d The Flamingo baywalk will be open to the public from sunrise to sunset

Upon completion of a continuous baywalk from 5th Street to Lincoln Road

including the alternate route discussed in paragraph 2k the City Commission

may adopt uniform rules and regulations concerning hours of operation
affecting the Flamingo baywalk not materially inconsistent with the

provisions herein AIMCO shall post signs subject to City staff review and

approval not to be unreasonably withheld displaying actual hours of opening
and closing and use restrictions

e AIMCO will install locking gates on either end of the Flamingo baywalk The

gates are subject to the review and approval of City staff not to be

unreasonably withheld AIMCO shall neither open the gates later than

sunrise nor close the gates before sunset Upon completion of a continuous

baywalk from 5 Street to Lincoln Road including the alternate route

discussed in paragraph 2k the City Commission may adopt uniform rules and

regulations concerning the opening and closing of gates affecting the

Flamingo baywalk not materially inconsistent with the provisions herein

fl Permitted uses of the Flamingo baywalk granted by the easement or covenant

shall be for jogging walking or hiking along the bay Periodic and reasonable

respites by baywalk users to enjoy the view or rest shall be allowed The

easement or covenant shall restrict the public from destination activities such

as loitering fishing picnicking camping and consuming alcohol No chairs

tents or other temporary or permanent furniture may be used by the public or

Flamingo residents on the baywalk during its daytime operating hours No

2



unleashed dogs may be brought onto the baywalk The use of motorized

vehicles skateboards scooters and bicycles except by policing authorities

and maintenance personnel shall be prohibited Upon completion of a

continuous baywalk from 5 Street to Lincoln Road including the alternate

route discussed in paragraph 2k the City Commission may adopt uniform

rules and regulations concerning permitted uses of the baywalk affecting the

Flamingo baywalk not materially inconsistent with the provisions herein

g City will assume all liability issues on the Flamingo baywalk except for any

liability arising from the gross negligence or willful acts of the Owner and

except for activities that occur from sunset to sunrise

h City will have no maintenance or repair responsibility over the seawall or

baywalk The City will provide sanitation services including the cleaning and

removal ofrubbish from the baywalk and seawall cap according to the Citys

normal cleaning schedule for similar facilities The Owner will be responsible
to clean the baywalk after any private evening events on the baywalk

i Changes to landscaping design fencing walls gates pool areas etc to

provide for mitigating the loss of privacy and security resulting from allowing

public access to the Flamingo baywalk shall be subject to review and approval
of City staff in their regulatory capacity which shall not unreasonably be

withheld City agrees to waive all regulatory approval and permit fees

associated with the work that needs to be accomplished in this paragraph so

that the baywalk may be opened to the public

j No northern walkway access on the Flamingo property will be provided from

Bay Road to the baywalk

k Within the next ten years the City must achieve a connection to Lincoln Road

either as shown on the City of Miami BeachsPublic Baywalk Master Plan

or indirectly through Lincoln Terrace However if the access is provided
indirectly through Lincoln Terrace then the entire route from Lincoln Terrace

to Lincoln Road shall be streetscaped and adequately lighted in accordance

with the adopted streetscape plan for this West Avenue -Bay Road area as

may be amended from time to time

1 The City will exercise reasonable effective efforts in addition to establishing
the connection to Lincoln Road described above to progress its Public

Baywalk Master Plan within the next ten years This provision shall be

satisfied by efforts of the City andor any property owner to obtain non-Citypermits

for or efforts in furtherance of constructing any baywalk improvement

including but not limited toany segment or connection from5

Street toLincoln Road individuallyor collectively exceeding 250 000in costs

or expenses



m If either of the prior two conditions are not met by the end of the tenth year

after entry of the final judgment in this cause then AIMCO may request

arbitration by an independent mutually agreed upon arbitrator to determine

appropriate solutions including temporary closure of public access to the

Flamingo baywallc until the unmet condition is satisfied

n This Agreement is binding on AIMCOs subsidiaries related entities

successors and assigns

o No breach of these terms shall result in the closure or reverter of the public
access to the baywalk provided for herein except for the temporary closure as

provided in paragraph 2m or a temporary closure due to inadequate policing
determined by an independent mutually agreed upon arbitrator as described in

2c

p Standard provisions shall be made a part of the settlement agreement

Date August 18 2009

Approved on behalf of Plaintiffs by

Eric L Hilty
Senior Vice President d Assistant General

Counsel
Authorized Agent for Plaintiffs

Recommended to the City Commission for its

independent consideration by

Jose Smith City Attorney

8-18-74



m If either of the prior two conditions are not met b the end of the tenth year

after entry of the final judgment in this cause then AIMCU may request

arbitration by an independent mutually agreed upon arbitrator to determine

appropriate solutions including temporary closure of public access to the

Flamingo baywall until the unmet condition is satisfied

n This Agreement is binding on AIMCOs subsidiaries related entities

successors and assigns

o No breach of these terms shall result in the closure or reverter of the public
access to the baywall provided for herein except for the temporary closure as

provided in paragraph 2m or a temporary closure due to inadequate policing
determined by an independent mutually agreed upon arbitrator as described in

2c

pa Standard provisions shall be made a part of the settlement agreement

Date August 18 2009

Approved on behalf of Plaintiffs by

INSERT NAME TITLE
Authorized Agent for Plaintiffs

Recommended to the City Commission for its

independent considation by

- -- Jc

SmiCrtAttorney

8-18-74
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-12-14-09Final6pm SETTLEMENT

AGREEMENT MCZ

CentrumFlamingo II LLC a Delaware limited liability corporation Flamingo
II MCZ CentrumFlamingo III LLC a Delaware limited liability corporation
Flamingo III and Morton Towers ApartmentsLPa Delaware Limited Partnership

Morton and their respective successors and assigns collectively referredto
herein as Flamingo MortonorOwner and the City of Miami Beach a Florida municipal

corporation and its successors and assigns City stipulate and agree as follows

RECITALS

WHEREAS

FlamingoII and FlamingoIII own real property located within the City

of Miami Beach located west of Bay Road between 14 Street on the south and the theoretical
extension of 16 Terrace on the north Flamingo Property more particularly

described onExhibit Aattached hereto with FlamingoII owning the North Tower
on the Flamingo Property and Flamingo III owning the Center Tower and all common
areasonthe Flamingo Property WHEREAS

Morton isthe sole memberofboth FlamingoII and FlamingoIII WHEREAS

disputes claims and counterclaims have arisen between Flamingo

Mortonand the City concerning multiple matters including but not limited towhether
the City s1997 Design Review Board approval of the redevelopment of the Flamingo

Property required a publicly accessible baywalk along its Biscayne Bay shoreline
whether the City is obligated to issue a final certificate ofoccupancy for the Center
Tower of the Flamingo Property whether the City owes Flamingo Morton250
000representing overpaymentofTemporary CertificateofOccupancy TCO fees and
whether additional building permit fees are owed to the City by Flamingo Mortonincluding
without limitation the disputes claims and counterclaims asserted in that certain
litigation styled MCZ CentrumFlamingoII LLC et al v City of Miami Beach United
States District Court Southern District of Florida Case No 08-22419-Civ- AltonagaBrownFlamingo

LitigationWHEREAS Flamingo Morton

and theCity desire to resolve and settle all pending disputes claims

and counterclaims between them including without limitation all claims and
counterclaims that were or could have been asserted in the Flamingo Litigation as set
forth herein WHEREAS the parties

believe it would bein their best interests and the interests of their respective
citizens and residents toagree to the provisions of this Settlement Agreement



NOW THEREFORE in consideration of the mutual agreements undertakings
and representations contained in this Settlement Agreement and other good and valuable

consideration the receipt and sufficiency of which are hereby acknowledged by the

parties FlamingoMorton and the City agree as follows

1 The foregoing recitals are true accurate and correct and are incorporated
herein by this reference

2 General Settlement Conditions

a A final Certificate of Occupancy CO for the Center Tower on

the Flamingo Property under Master Building Permit No B0001111 shall be issued by
the City within thirty 30 days ofthe entry ofthe stipulated final judgment and order of
dismissal described in paragraph 2fbelow FlamingoMorton shall submit a copy ofthe

stipulated final judgment as part of its CO package to obtain the final CO The final
CO fee shall be waived by the City

b The parties release all claims against each other for permit fees
including but not limited to the Citys counterclaims seeking building permit fees in
excess of 12 million against FlamingoMorton in the Flamingo Litigation and

FlamingoMortons claim against the City for 250000 representing alleged
overpayment ofTCO fees

c The City will make reasonable efforts to resolve the drainage
problems on Bay Road on the north end ofthe Flamingo Property Reasonable efforts for

purposes ofthis paragraph 2c are defined as meeting a 5-yearlevel of service for Class Croadway

as implemented through the Basis ofDesign Report West Avenue -Bay Road Final
Report dated February 23 2007 p 28 The City will plan the drainage improvements
within fifteen 15 months ofthe entry of the stipulated final judgment and order
of dismissal described in paragraph 2f belowit will design and construct the improvements
within twenty-four 24months after planning is completed anditwill test evaluate
and fix any problems identified by testing and evaluation within twenty-one 21monthsafter
the completion of construction provided however that notwithstanding these benchmarks

and timetables the City agrees that itwill meet its obligations under this

paragraph 2cassoon as reasonably possible dFlamingo Morton

will submitan application to convert the 3rd floor storage space
in the Center Tower to individual tenant storage which shall be subject to the

review and approval ofCity staff Flamingo Morton will satisfyall code and regulatory requirements
for such conversion City approvals and permits for such conversion shall not
beunreasonably withheld e Simultaneous with

the execution of this Settlement Agreement the parties shall execute

and deliver to each other general releases of all claims and counterclaims that were
or could have been alleged against each other in the form attached hereto as
ExhibitB2



f Immediately following the execution of this Settlement

Agreement the parties will submit in the form attached hereto as Composite Exhibit C a

stipulated final judgment approving and adopting this Settlement Agreement neither
party prevailing or admitting liability and order of dismissal with prejudice of all claims
and counterclaims in the Flamingo Litigation with each party to bear its own attorneys
fees and costs including discovery-relatedfees and costs and with the Court retaining jurisdiction
to enforce this Settlement Agreement andthe stipulated judgmentg

The only press release concerning the Flamingo Litigation andorits
settlement shall bea joint press release which has already been approved and issued by
the parties and is attached heretoas Exhibit DThe parties acknowledge that their intent
in agreeing to a joint press release includes at a minimum making best efforts to cooperate

with each other going forward informing the public of such cooperative relationship
and not having any managerial employee defined for the City as the City Manager
Assistant City Managers and Department Directors of the parties or any counsel
of record for the parties in the Flamingo Litigation make public disparaging remarks
about each other to third parties3

Public Access Conditionsa

The Flamingo baywalk described in Exhibit F provided for below

including connectionstothe north across the Propertysnorthern boundary to connect

tothe Mae Capri baywalk and south across the Propertyssouthern boundaryto
connect tothe baywalk in the 14 Street street end will be open topublic access as set

forth herein no later than twenty-four 24months after the entry of the stipulated judgment and
order of dismissal described in paragraph 2f above After entry of the judgment Owner

at its expense will promptly begin its design permitting and construction of
anymodifications necessary forallowing public access to the Flamingo baywalk according
to the timetable with benchmarks agreed upon by the parties attached hereto
asExhibit E and incorporated hereinby reference b Owner

will continue toown the property on which the Flamingo baywalkis
located but will grant a recordable easementin the form attached hereto asExhibit F

allowing public access under the terms and conditions of this Settlement Agreement to
thearea of the Flamingo Property legally described in the easement The easement shall
bear aneffective dateoftwo years from the date of entry ofthe stipulated judgment described
in paragraph 2f above and shall be executed and recorded in the public records

of Miami-Dade County immediatelyafter entryof the stipulated judgmentc TheCity

will police the Flamingo baywalk inamanner consistent with other sections
of baywalks owned bytheCity or on which the City has obtained rights of access

through easement covenant or otherwise and which are open to the general public hereinafter
publicly accessible baywalks inthe City Owner agrees to submit legitimate complaints

about any alleged City noncompliance with this requirement to the
City Manager in writing for his or her review and appropriate action 3



If the parties are still unable to resolve disputes regarding the policing of the Flamingo
baywalk the parties agree that an independent mutually agreed upon neutral arbitrator
will resolve such disputes under American Arbitration Association rules as provided in

paragraph 17 ofthis Agreement If the independent arbitrator concludes that the City has
breached its duty to police the Flamingo baywalk Owner shall be temporarily relieved of
the obligation to provide public access to the Flamingo baywalk until the Citys failure to

police is remedied to the satisfaction of the arbitrator The Citys adoption of and
reasonable good faith efforts to enforce security measures consistent with that used in or

on other sections of publicly accessible baywalks in the City shall be accepted as

satisfaction of the Citysobligations under this paragraph 3c Any noncompliance by
Owner andor its officers employees contractors residents or authorized guests with any
rules regulations ordinances or statutes applicable to the Flamingo baywalk and not

materially inconsistent with the provisions of this Settlement Agreement shall not be a

basis for any legitimate complaint about alleged City noncompliance with or for

temporary closure ofthe Flamingo baywalk pursuant to this paragraph 3c

d The Flamingo baywalk will be open to the public from sunrise to

sunset Upon completion of a continuous publicly accessible baywalk from 5th Street to

Lincoln Road including the alternate route discussed in paragraph 3k below
hereinafter the City baywalk the City Commission may adopt uniform rules and

regulations concerning hours of operation of the City baywalk affecting the Flamingo
baywalk but not materially inconsistent with the provisions herein In the event of any
conflict between an existing City ordinance rule andor regulation concerning hours of

operation for publicly accessible baywalks in the City and this paragraph 3d the hours of

operation prescribed in this paragraph 3d shall prevail as to the Flamingo baywalk
Owner shall post signs at all access points to the Flamingo baywalk subject to City staff
review and approval not to be unreasonably withheld displaying actual hours of

opening and closing and summarizing the use restrictions described in paragraph 3f
below

e Owner will install locking gates on either end of the Flamingo
baywalk The gates are subject to the review and approval of City staff not to be

unreasonably withheld Owner shall neither open the gates later than sunrise nor close
the gates before sunset Upon completion of the City baywalk the City Commission may
adopt uniform rules and regulations concerning the opening and closing of gates on the

City baywalk affecting the Flamingo baywalk but not materially inconsistent with the
provisions herein In the event of any conflict between an existing City ordinance rule
andor regulation concerning the opening and closing of gates for publicly accessible

baywalks in the City and this paragraph 3e the provisions of this paragraph 3e shall

prevail as to the Flamingo baywalk

f Permitted public uses of the Flamingo baywalk granted by the
easement described in paragraph 3b above shall be for jogging walking or hiking along
the bay Periodic and reasonable respites by members of the public using the Flamingo
baywalk to enjoy the view or to rest shall be allowed The easement described in

paragraph 3b above shall prohibit members of the public from loitering and consuming

4



alcohol on the Flamingo baywalk and from using the Flamingo baywalk for destination

activities including but not limited to fishing picnicking and camping No chairs tents
or other temporary or permanent furniture may be used whether by the public or

Flamingo residents on the Flamingo baywalk during its daytime operating hours as

described in paragraph 3d above No unleashed dogs may be brought onto the Flamingo
baywalk The use of motorized vehicles skateboards scooters and bicycles except by
policing authorities maintenance andor emergency personnel shall be prohibited Upon
completion of the City baywalk the City Commission may adopt uniform rules and

regulations concerning permitted uses of the City baywalk affecting the Flamingo
baywalk but not materially inconsistent with the provisions herein In the event of any
conflict between an existing City ordinance rule andor regulation concerning permitted
uses ofpublicly accessible baywalks in the City and this paragraph 3f the provisions of
this paragraph 3f shall prevail as to the Flamingo baywalk

g The City will assume and defend all liability ofOwner as set forth
in this paragraph 3g within the Easement Area described in the Declaration of
Restrictions and Easement Agreement attached hereto as Exhibit F Easement
Agreement except for any liability arising from the gross negligence or willful acts of
the Owner its officers and employees and except for activities that occur from sunset to

sunrise while the Flamingo baywalk is closed to the public in accordance with paragraph
3d above Nothing contained in this paragraph 3g or elsewhere in this Settlement

Agreement is in any way intended to be a waiver ofthe limitations on the Citysliability
to third parties as set forth in Section 76828 Florida Statutes however the limitations
under said statutory provision shall not apply to the Citys contractual obligations to

defend Owner and to cover pay andor reimburse any and all costs expenses liabilities
claims actions causes of action losses demands and damages including without

limitation reasonable attorneys fees including the cost of in-housecounsel and disbursements
at the trial level and all levels ofappeal relating to death ofor injury to persons

or loss of or damage to property incurred by Owner and occurring within the Easement
Areadescribed inthe Easement Agreement resulting from arising out of or incurred

in connection with use of the Easement Area by Easement Beneficiaries described
inthe Easement Agreementh

The City will have no maintenanceor repair responsibility over theFlamingo

seawall or Flamingo baywalk The City will provide sanitation services including
the cleaning and removal ofrubbish from the Flamingo baywalk and seawall cap

according to the City snormal cleaning schedule for similar publicly accessible facilities
The Owner will be responsible for cleaning the Flamingo baywalk after any private
evening events on the Flamingo baywalki

Changes to landscaping design fencing walls gates pool areas etc
to provide for mitigating the loss of privacy and security resulting from allowing public
access to the Flamingo baywalk shall be subject to review and approval of City staff
in their regulatory capacity and orby City boards in their regulatory capacity if their
approval is required by law which approval shall not unreasonably be withheld The
City agrees to waive all City fees for regulatory review and permitting processes5



associated with the work that needs to be accomplished in this paragraph 3i so that the

Flamingo baywalk may be opened to the public

j No publicly accessible northern walkway access on the Flamingo
Property will be provided from Bay Road to the Flamingo Baywalk

k Within the ten 10 year period following entry of the stipulated
judgment and order ofdismissal described in paragraph 2f above the City must achieve a

publicly accessible connection from the Flamingo Property to Lincoln Road either as

shown on the City of Miami Beachs Public Baywalk Master Plan and as described in
the LTC 088-2009both of which are attached as Composite Exhibit G or indirectly through
Lincoln Terrace However if the public access is provided indirectly through Lincoln
Terrace then the entire route from Lincoln Terrace to Lincoln Road shall be streetscaped

and adequately lighted in accordance with the adopted streetscape plan for the
West Avenue -Bay Road area West Avenue -Bay Road Basis ofDesign Report City
of Miami Beach Final Report February 23 2007 prepared by Glatting Jackson Kercher
Anglin Lopez Rinehart Incas may be amended from time to time The failure of
the City to obtain public access rights to any propertyor properties shall not constitutea
force majeure event pursuant to paragraph6 below excusing the Citysperformanceof
its obligations under this paragraph3k1

In addition to establishing the publicly accessible connection toLincoln

Road described in paragraph 3k above the City will exercise reasonable effective
efforts to progress its Public Baywalk Master Plan within the ten 10 year period

following entry of the stipulated judgment and order of dismissal described in paragraph

2f above The City will be deemed to have satisfied the requirementsof this paragraph

31 by efforts of the City and orany property owner to obtain non-City permitsforor
efforts in furtherance of constructing any publicly accessible Baywalk improvement including
butnot limited toany segment or connection from 5th Street to Lincoln Road

individually or collectively exceeding 250000incosts or expenses The failure of
the City to obtain public access rights to any property or properties shall not constitute a
force majeure event pursuant to paragraph 6 below excusing the City s performanceof
its obligations under this paragraph 31m If

either of the two conditions set forth in paragraphs 3k and 31 above are
not met by the end of the tenth year after entry of the stipulated judgment described in
paragraph 2f above then Owner may request arbitration byanindependent mutually agreed
upon neutral arbitrator under American Arbitration Association rulesasprovided in

paragraph 17 of this Agreement to determine appropriate solutions including temporary
closure ofpublic access to the Flamingo Baywalk until the unmet condition is
satisfied n This

Agreement is binding on Owner s subsidiariesrelated entities successors
andassigns6



o After the parties have complied with the obligations in paragraphs
2a 2b 2e and 2fabove and the Flamingo baywalk is open to the public as provided for in

this Settlement Agreement and subject to the provisions in paragraph 6 below the only
bases for closures ofthe Flamingo baywalk shall be the temporary closure as provided in

paragraphs 3c andor 3m above

4 The parties acknowledge that any requests for approval necessitated by
this Agreement whether by the City or its boards or staff acting in itstheir governmental
capacity are subject to the independent discretion of the City andor such boards and

staff which are not agreeing in advance to any particular outcome on such applications
for approval except that the parties have agreed the City will issue the final Certificate of

Occupancy for the Center Tower on the Flamingo Property as provided in paragraph 2a
above The parties further acknowledge that should the City or its boards or staff in the
exercise of their discretion unreasonably deny any approval sought by Owner under

paragraphs 3a including Exhibit E 3d 3e andor 3i above such unreasonable denial
constitutes a basis for an enlargement oftime for Owner to perform any obligations under
this Agreement for which such approval was needed and that disagreements under this

provision shall be resolved as provided in paragraph 17 of this Agreement The parties
acknowledge and agree that while this Agreement provides for enlargements of time to

perform obligations under this Agreement based upon unreasonable denials ofapprovals
sought by Owner under this Agreement nothing in this Agreement is intended to

supplant limit modify or otherwise affect i the remedies available to Owner
independent of this Agreement to seek administrative andor judicial review of any
action or inaction by the City in regard to land use approvals sought by Owner pursuant
to this Agreement or otherwise or ii the time frames applicable to such remedies and
this Agreement is without prejudice to all such remedies hereinafter referred to as

Extra-AgreementLandUse Remedies5

This Settlement Agreement is not and shall not be construed as a development

permit development approval development order or authorization to commence

development nor shall it relieve the Owner ofany obligations to obtain necessary

permits and any other development approvals that may be required under applicable

law and under and pursuant tothe terms ofthis Agreement The parties hereto recognize

and agree that the failure of this Agreement to address a particular permit permitting
condition term or restriction shall not relieve the Owner oftheneed to comply with
any applicable law governing permitting requirements conditions terms or restrictions

notwithstandingany such omission The parties recognize and agree that this paragraph

5 is not intended and shall not be construed to allow the City to adopt permitting
or other development approval requirements conditions terms or restrictions materially

inconsistent with the provisionsof this Agreementorto apply any permittingor
other development approval requirements conditions terms or restrictionsina manner that

would bematerially inconsistent with the provisionsof this Agreement6

Any prevention delayor stoppage due to strikes lockouts labor disputes acts
of God inability to obtain labor or materials or reasonable substitutes thereforriotcivil
commotion fireor other casualty and other causes beyond the reasonable controlof7



the party obligated to perform excluding the financial inability of such party to perform
shall excuse the performance by such party for aperiod oftime equal to any such period
of prevention delay or stoppage provided however that any failure or delay in

performance by Owner caused by the Citys unreasonable denial of any approval sought
by Owner under paragraphs 3a including Exhibit E 3d 3e andor 3i above shall be

governed by paragraph 4 above and any disagreements under this provision shall be
resolved as provided in paragraph 17 of this Agreement Any party seeking to invoke
this paragraph shall provide written notice to the other party as soon as reasonably
practicable under the circumstances

7 This Settlement Agreement shall be construed and governed in accordance
with the laws ofthe State ofFlorida

8 All exhibits attached to this Settlement Agreement are incorporated in and
made apart ofthis Agreement

9 Actions taken by any ofthe parties hereto pursuant to or in furtherance of
the provisions hereof shall not be admissible in any proceeding in the Flamingo
Litigation in the event the transactions contemplated hereunder are not performed or

consummated except as necessary to enforce the terms ofthis Settlement Agreement

10 Each party shall bear its own costs and attorneys fees incurred through
the date of execution of this Settlement Agreement

11 The parties agree they will take any and all actions consistent with the
intent and purpose of this Settlement Agreement and requirements ofapplicable law and

execute acknowledge subscribe and deliver any and all further documents and
instruments as may be reasonably necessary to effectuate the purposes of this Settlement

Agreement

12 The parties agree that the easement or covenant to be executed and
recorded pursuant to paragraph 3b of this Settlement Agreement shall run with the land

13 Each party acknowledges that this Settlement Agreement is a compromise
resolution of disputed claims and agrees that it shall never be treated or used as an

admission or evidence of liability or wrongdoing against either party for any purpose
whatsoever provided however that this Agreement may be admissible in any action or

proceeding to enforce its terms Each party denies any liability to the other and any
wrongdoing and acknowledges that this settlement is based solely upon their desire to
avoid costs oflitigation

14 The parties represent and warrant that they have executed this Settlement
Agreement freely and voluntarily after having had an opportunity to consult with their
respective attorneys concerning their rights and obligations hereunder

8



15 This Settlement Agreement shall be deemed drafted by all parties and

there shall be no presumption against any party relating to the drafting ofthe Settlement

Agreement and the language used herein

16 Notices Any notices required or permitted to be given under this

Agreement shall be in writing and shall be deemed to have been given if delivered by
hand sent by recognized overnight courier such as Federal Express or mailed by
certified or registered mail return receipt requested in a postage prepaid envelope and
addressed as follows

If to the City at City ofMiami Beach
1700 Convention Center Drive

Miami Beach Florida 33139

Attn City Manager

With a copy to City ofMiami Beach

1700 Convention Center Drive
Miami Beach Florida 33139

Attn City Attorney

If to the Owner MCZCentrumFlamingo III LLC
coAIMCO

4582 South Ulster Street Parkway
Denver Colorado 80237

Attn Office ofGeneral Counsel

With acopy to Flamingo South Beach Apts
1504 Bay Road

Miami Beach Florida 33139

Attn Community Manager

Notices personally delivered or sent by overnight courier shall be deemed given
on the date of delivery and notices mailed in accordance with the foregoing shall be
deemed given three 3 days after deposit in the USMail

17 No action to enforce this Agreement through arbitration or through the
Court in the Flamingo Litigation as set forth in this paragraph 17 shall be pursued by
any party to this Settlement Agreement absent 30 days prior written notice of the alleged
breach followed by an opportunity to cure which shall be no less than 60 days in length
If the alleged breach is not cured to the satisfaction of the complaining party the parties
shall attempt in good faith to mediate the dispute As to paragraphs 3c and 3m of this

Agreement when and if mediation fails the sole remedy for such a dispute shall be

binding arbitration The dispute shall be administered in accordance with the then-
current Commercial Arbitration Rules ofthe American Arbitration Association AAA
and Florida substantive law shall apply The parties shall attempt to designate one

9



neutral arbitrator from the AAA or elsewhere If they are unable to do so within 30 days
after written demand therefor then the AAA shall designate a neutral arbitrator No
arbitration hearing may proceed without a representative of all parties present In the

event the AAAs expedited procedures are used notice by telephone must be

supplemented immediately by facsimile or electronic mail No dispute shall be resolved
on documents alone except by agreement between the parties The arbitration shall be
final and binding and enforceable with the Court in the Flamingo Litigation The
arbitrator shall provide a written explanation of the basis of any award The arbitrator

shall award reasonable attorneys fees including those of in-housecounsel and costs tothe

substantially prevailing party and charge the cost of arbitrationtothe party which isnot
the substantially prevailing party For all other provisionsof this Agreement when and
if mediation fails enforcement shall be with the Court in the Flamingo Litigation unless
City and Owner agree in writing to utilize arbitration The provisions of this paragraph

17 apply only to actions toenforce this Agreement theydo not applyto Extra- Agreement

Land Use Remedies as defined inparagraph4 above 18

The parties signing this Settlement Agreement represent and warrant that they

have full and complete legal and binding authority to enter into this Settlement Agreement

19

This Settlement Agreementis binding on the parties hereto and the parties agree
to execute any and all documents necessary consistent with applicable law and the City

sindependent regulatory review authority recognized elsewherein this Agreement to
ratify confirm and perform the terms and provisions of this Settlement Agreement The
terms ofthis Settlement Agreement shallbe binding on and inure tothe benefit ofthe parties

their legal representatives members constituents successors assigns subsidiaries
and affiliates and shall supersede all prior discussions negotiations and agreements

among the parties concerning settlement This Settlement Agreement represents
the entire agreement of the parties and shall not be modified except by a writing

signed by all parties No third party beneficiaries are intended tobe created by this
Settlement Agreement20

This Settlement Agreement may be signed in counterparts and the signature

counterpartsof the parties or their authorized representative shallbe treated the same
as if this Agreement had been signed by all parties or their authorized representatives

A facsimile signature shall be deemed the equivalent of an original signature
ofa party or its authorized representative DATED

this day of 2009 10



SIGNATURE PAGES FOLLOW
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ATTEST CITY OF MIAMI BEACH
a Florida municipal corporation

By
City Clerk Mayor

APPROVED AS TO FORM AND

LANGUAGE AND FOR EXECUTION

SEAL

City Attorney

STATE OF FLORIDA

SS
COUNTY OF MIAMI-DADEI

HEREBY CERTIFY that on this date before me an officer duly authorized in this

State and County to take acknowledgments personally appeared Mattie Herrera Bower

well known to me to be the Mayor of the City of Miami Beach a Florida municipal

corporation party to the foregoing Settlement Agreement and that she acknowledged

executing the same freely and voluntarilyinthe presenceofthe City Clerk under

authority duly vested in her by the City of Miami Beach and that the seal affixed isthe

true seal of the City of Miami Beach WITNESS

myhand and official seal in the County and State last aforementioned this

day of 2009 Signature

Commission
NoPrint

name My
Commission Expires20

Notary Public State

of Florida12



MCZCentrum Flamingo II LLC
aDelaware limited liability corporation

By

STATE OF COLORADO

COUNTY OF DENVER

SS

I HEREBY CERTIFY that on this date before me an officer duly authorized in

this State and County to take acknowledgments personally appeared well

known to me to be the ofMCZCentrum Flamingo II LLC a Delaware

limited liability corporation party to the foregoing Settlement Agreement and that he

acknowledged executing the same freely and voluntarily under authority duly vested in

him

WITNESS my hand and official seal in the County and State last aforementioned

this day of 2009

Signature

Commission No

My Commission Expires
20

13

Print name

Notary Public

State ofColorado



MCZCentrumFlamingo III LLC
aDelaware limited liability corporation

By

STATE OF COLORADO

SS

COUNTY OF DENVER

I HEREBY CERTIFY that on this date before me an officer duly authorized in

this State and County to take acknowledgments personally appeared well

known to me to be the ofMCZCentrum Flamingo III LLC a Delaware

limited liability corporation party to the foregoing Settlement Agreement and that he

acknowledged executing the same freely and voluntarily under authority duly vested in

him

WITNESS my hand and official seal in the County and State last aforementioned

this day of 2009

Signature

Commission No

Print name
My Commission Expires

20 Notary Public

State ofColorado

14



Morton Towers Apartments LP
aDelaware Limited Partnership

STATE OF COLORADO

COUNTY OF DENVER
SS

By
of

General Partner

I HEREBY CERTIFY that on this date before me an officer duly authorized in

this State and County to take acknowledgments personally appeared well

known to me to be the of General Partner of Morton

Towers Apartments LP a Delaware Limited Partnership party to the foregoing

Settlement Agreement and that he acknowledged executing the same freely and

voluntarily under authority duly vested in him

WITNESS my hand and official seal in the County and State last aforementioned

this day ofOctober 2009

Commission No

Signature

Print name
My Commission Expires

20 Notary Public

State ofColorado

FattoHELGIITIGATIONFlamingoSettlement12-14Settlement Agreement Final AIMCO doc15
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NORTH TOWER

A portion of Lot 7 Block 43 of ACTON BEACH BAYFRONT SUBDIVISION
according to the plat thereof as recorded in Plat Book 4 at Page 125 of the

public records of Miami Dade County Florida and being more particularly
described as follows

Commence at the centerline intersection of Bay Road and 15th Street as shown

on the aforementioned Plat of ACTON BEACH BAYFRONT SUBDIVISION
thence run North along of the centerline of Bay Road a distance of2582 feet to a

point thence run West a distance of20540 feet to the most Southeasterly comer

of the 15 story North Tower Building No 1508 Bay Road the Point of Beginning
of the parcel of land hereinafter described thence run North 092916 West

along the East face of the said North Tower building and along the expansion
joint between the said North Tower building and the existing 32 story Center

Tower Building No 1504 Bay Road for a distance of6680feet to a point thence

run South804524West along the North face of the said North Tower building
for a distance of 14616 feet to a point thence run North 091436 West along
the East side of the concrete deck for a distance of2821 feet to a point thence

run South 805357West along the North side of the concrete deck for a

distance of 7871 feet to a point of the intersection with the covered walkway
thence run North 301205 West along the East face of the covered walkway for

a distance of 18054feet to a point of intersection with Northeasterly prolongation
of the Northwesterly face of the said North Tower building thence run South

595043 West along the prolongation of and the Northwesterly face of the said

North Tower building for a distance of 7619feet to a point thence run South

300259 East along the most Southwesterly face of the said North Tower

building for a distance of 17044 feet to a point thence run North 595549 East

along the face of the said North Tower building for a distance of 104 feet to a

point of intersection with the glass fagade at the Westerly entrance to the said

North Tower building and a circular curve concave to the West having a radius of

5543 feet thence Southwesterly along said curve to the right whose chord bears

South033741West through a central angle of675134for an arc distance of

6565feet to a point thence run North 525612 West along the face of the said
North Tower building for a distance of 119 feet to a point thence run South

384700West along the most West face of the said North Tower building for a

distance of 18713feet to a point thence run South 510805 East along the

Southwesterly face of the said North Tower building for a distance of 6640feet

to a point thence run North 385330 East along the Southeasterly face of the

said North Tower building for a distance of 4176 feet to a point thence run

South510716East for a distance of 1010feet to a point of intersection with

the Southeasterly face of the covered walkway thence run North384705East

along the said covered walkway for a distance of 13743 feet to a point thence

run North 504303West along the north face of the overhead walkway for a

distance of 838 feet to a point of intersection with the Southeasterly face of the

said North Tower building thence run North 391657 East along the

North Tower



Southeasterly face of the said North Tower building for a distance of 1292feet to

a poin thence run South505727East along the face of the said North Tower

building for a distance of 1713feet to a point on the covered entrance to the said

North Tower building and a point of the intersection with a circular curve concave

to the Southwest having a radius of 8954 feet thence Northeasterly along said

curve to the right whose chord bears North 594005East through a central
angle of424620 for an arc distance of 6684feet to a point thence run North
084448West along the face of the said North Tower building for a distance of
1722feet to a point with the Southerly face of the North Tower building thence

run North 812437 East along the Southerly face of the said North Tower

building for a distance of 1161 feet to a point thence run South 090651 East
for a distance of 861 feet to a point of intersection with the South face of the
covered walkway thence run North 804911 East along the South face of the
covered walkway for a distance of 16652 feet to a point thence run North
213604East along the concrete wall for a distance of 1199feet to a point of

intersection with the Southerly face of the said North Tower building thence run

North 804827East along the Southerly face of the said North Tower building
for a distance of791 feet to a Point of Beginning containing 53212 square feet

more or less

North Tower



CENTER TOWER

Lots 6 and 7 in Block 43 of ACTON BEACH BAYFRONT SUBDIVISION
according to the plat thereof as recorded in Plat Book 4 at Page 125 of the
Public Records of Miami-DadeCounty Florida LESS

a portion of Lot 7 Block 43 of ACTON BEACH BAYFRONT SUBDIVISION
acconiing to the plat thereof as recopied in Plat Book 4 at Page

125 of the public records ofMiami Dade County Florida and being more particularly

describedas follows Commence

atthe centerline intersection ofBay Road and 15 Street as shown on
the aforementioned Plat of ACTON BEACH BAYFRONT SUBDIVISION thenc-
run South along the centerline ofBay Road a distance of509 91feet toa point

thence run West for a distance of101 36feet to the most Southeasterly corner
of the 15 story South Tower Building No 1500 Bay Road the Point of Beginning

of the parcel of land hereinafter described thence run North 34 5440West
along the Easterly line of the building fora distance of3265feet to a point thence
run North 550520East along the Southeasterly line of the concrete walk
for a distance of420feet toa point of intersection with the concrete steps thence
run South 34 5440East along the Southwesterly line of the concrete steps

fora distance of410feet toa point thence run North 550520East along the
Southeasterly faceof concrete steps for a distance of5 00feet to a point thence
run North 345440West along the Northeasterly faceof concrete deck for
a distance of17 30feet to a point of intersection with the Southeasterly faceof
the concrete ramp thence run North 55 0520East along the said Sou

heasterlyfaceof the ramp for a distance of5 00feet toa point thence run North

34 5440West along the Northeasterly faceof concrete ramp for a distance

of42 00feet to a point thence run South 550520West along the said Northwesterly

faceofthe ramp for a distance of5 00feet toa point thence run North

34 5440West along the Northeasterly faceof concrete deck for a distance

of 18 70feet toa point of inten ectionwith the concrete steps thence run
North 550520East along the Southeasterly faceof said concrete steps fora
distance of2 00feet to a point thence run North 345440West along the Northeasterly

faceof said concrete steps far a distance of4 00feet to a point thence
run South 550520West along the Northwesterly faceof said concrete steps

for a distance of2 00feet toa point thence run North 345440West along
the Northeasterly faceofthe concrete deckfora distance of6870feet toa point

thence run North 33 5816East along the Southeasterly faceof the concrete
deckfor a distance of 4000feet toa point thence run North 560144West
along the Northeasterly faceof concrete deckfor a distance of23 67feet toa
point of intersection with the Southeasterly faceof the said South Tower building
thence run North 335816East fora distance of115 75feet toa point thence
run North 561207West fora distance of1 78feet toa point thence run North

340248East for a distance of 28 55feet to a point thence run South 55
5712East fora distance of2 10feet to a point thence run North 335228Center

Tower



East for a distance of3936feet to a point the said last 5 calls being coincidental
with the said Southeasterly face of the South Tower building thence run North

560732West along the Northeasterly face of the said South Tower building
and along the expansion joint between the said South Tower building and the

existing 32 story Center Tower Building No 1504 Bay Road for a distance of

6679feet to a point thence run South 340448 West along the Northwesterly
face of the said South Tower building for a distance of450feet to a point thence

run North 560707West for a distance of 1028 feet to a point of intersection
with the Northwesterly line of a covered walkway thence run South 335252
West along the said Northweserly face of the covered walkway for a distance of
17445feet to a point thence run South561316East for a distance of830fee

to a point of intersection with the Northwesterly face of the said South Tower

building thence run South 334644 West along the Northwesterly face of the
said South Tower building for a distance of 1260feet to a point thence run

North 554808West along the face of the said South Tower building for a

distance of 1714 feet to a point on the covered entrance to the said South

Tower building and a point of intersection with a circular curve concave to the

Northwest having a radius of 9068feet thence Southwesterly along saiacurve
to the right whose chord bears South 550148 West through a central angle of

420903 for an arc distance of 6671 feet to a point thence run South

130111 East along the face of the said South Tower building for a distance of

1716feet to a point of intersection with the Northwesterly face of the said South
Tower building thence run South 761450 West along the Northwesterly face of

the said South Tower building for a distance of 1270feet to a point thence run

North 134510West for a distance of850 feet to a point of intersection with the

Northwesterly line of a covered walkway thence run South761450West along
the said Northwesterly face of covered walkway for a distance of 17903 feet to a

point of intersection with Northwesterly prolongation of the Southwesterly face of
the said South Tower building thence run South 135721 East along the

prolongation and the Southwesterly face of the said South Tower building for a

distance of7750 feat to a point thence run North 755957 East along the most

Southeasterly face of the said South Tower building for a distance of 18675feet

to a point thence run North 132955West along the face of the said South
Tower building for a distance of063 feet to a point of intersection with the glass
facade at the Southwesterly entrance to the said South Tower building and a

circular curve concave to the Southwest having a radius of 5436 feet thence

Southeasterly along said curve to the right whose chord bears South 691349
East through a central angle of684915 for an arc distance of 6529 feet to a

point thence run South 534848West along the face of the said South Tower

building fora distance of 054 feet to a point of intersection with the

Southwesterly face of the said South Tower building thence run South350212
East for a distance of 12848 feet to a point thence run North 550525East for
a distance of170feet to a point thence run South350517East far a distance
of 3696 feet to a point the said last 3 calls being coincidental with the most

Southeasterly face of the said South Tower building thence run North 550320

Center Tower



East along the Southeasterly face of the said South Tower building far a distance

of6433 feet to the Point of Beginning AND

LESS a portion of Lot 7 Block 43 of ACTON BEACH BAYFRONT

SUBDIVISION according to the plat thereof as recorded in Plat Book 4 at

Page 125 of the public records of Miami Dade County Florida and being more

particularly described as follows

Commence at the centerline intersection of Bay Road and 15th Street as shown

on the aforementioned Plat of ACTON BEACH BAYFRONT SUBDIVISION
thence run North along of the centerline of Bay Road a distance of2582 feet to a

point thence run West a distance of20540feet to the most Southeasterly comer

of the 15 story North Tower Building No 1508 Bay Road the Point of Beginning
of the parcel of land hereinafter described thence run North 092916 West

along the East face of the said North Tower building and along the expansion
joint between the said North Tower building and the existing 32 story Center
Tower Building No 1504 Bay Road for a distance of6680feet to a point thence

run South 804524 West along the North facie of the said North Tower building
for a distance of 14616 feet to a point thence run North 091436 West along
the East side of the concrete deck for a distance of 2821 feet to a point thence

run South 805357 West along the North side of the concrete deck for a

distance of 7871 feet to a point of the intersection with the covered walkway
thence run North 301205 West along the East face of the covered walkway far

a distance of 18054feet to a point of intersection with Northeasterly prolongation
of the Northwesterly face of the said North Tower building thence run South
595043West along the prolongation of and the Northwesterly face of the said

North Tower building for a distance of 7619feet to a point thence run South

300259East along the most Southwesterly face of the said North Tower

building for a distance of 17044feet to a point thence run North 595549 East

along the face of the said North Tower building for a distance of 104 feet to a

point of intersection with the glass fagade at the Westerly entrance to the said
North Tower building and a circular curve concave to the West having a radius of

5543 feet thence Southwesterly along said curve to the right whose chord bears

South 033741 West through a central angle of675134 for an arc distance of
6565feet to a point thence run North525612West along the face of the said

North Tower building for a distance of 119 feet to a point thence run South

384700 West along the most West face of the said North Tower building for a

distance of 18713feet to a paint thence run South 510805 East along the

Southwesterly face of the said North Tower building for a distance of 6640feet

to a point thence run North 385330East along the Southeasterly face of the
said North Tower building for a distance of 4175 feet to a point thence run

South510716East for a distance of 1010feet to a point of intersection with

the Southeasterly face of the covered walkway thence run North 384705East

along the said covered walkway for a distance of 13743feet to a point thence
run North 504303West along the north face of the overhead walkway for a

distance of838 feet to a point of intersection with the Southeasterly face of the

Center Tower



said North Tower building thence run North 391657 East along the

Southeasterly face of the said North Tower building for a distance of 1292feet to

a point thence run South 505727East along the face of the said North Tower

building for a distance of 1713feel to a point on the covered entrance to the said

North Tower building and a point of the intersection with a circular curve concave

to the Southwest having a radius of 8954 feet thence Northeasterly along said

curve to the right whose chord bears North 594005 East through a central

angle of424620 for an arc distance of6684feet to a point thence run North

084448 West along the face of the said North Tower building for a distance of

1722feet to a point with the Southerly face of the North Tower building thence

run North 812437East along the Southerly face of the said North Tower

building for a distance of 1161 feet to a point thence run South 090651 East

for a distance of 861 feet to a point of intersection with the South face of the

covered walkway thence run North 804911East along the South face of the

covered walkway for a distance of 16652 feet to a point thence run North

213604 East along the concrete wall for a distance of 1199 feet to a point of

intersection with the Southerly face of the said North Tower building thence run

North 804827East along the Southerly face of the said North Tower building
for a distance of791 feet to a Point of Beginning AND

LESS a parcel of land located in Lots 6 and 7 of Block 43 of ALTON BEACH

BAYFRONT SUBDIVISION according to the Plat thereof as recorded in Plat

Book 4 at Page 125 of the Public Records of Miami-DadeCounty Florida being more
particularly describedas follows Commence

at the Northeast cornerof said Lot 6 Block 43 thence run South 0

0001East along the East line of Lot 6 and then along the East line of Lot 7 for a

distance of 266 03feet to a point thence run South 89 5648West for a distance

of355 00feet to the Point of Beginning of the parcel of land described herein

continue South 895648West for a distance 1217feet to a point thence
run North 00303West for a distance of2 14feet toa point thence run South

895644West for a distance of16 50feet to a point thence run North 0

0312West fora distance of1 83feet toa point thence run South 895648West

for a distance of1 00feet toa point thence run South 00312East for a distance

of1 83feet toa point thence run South 895648West fora distance of

19 42feet to a point thence run North 00312West for a distance of1 83feet

to a point thence run South95648West for a distance of7 63feet to a point

on anon-tangent circularcurve concave northwesterly havingaradius of 31 71

feeta central angle of26 0618andrunning along thearc of said curve to the

right for a distance of 1445 feetsubtended bya chord of 1432 feetata bearing of

South 23 3600Westthence run South 40 5817Westfora distance of

497 feettoa point thence run South 53 3032Westforadistance of2

50 feettoa point thence run North 28 5225Westforadistance of 1786 feetto

a point thence run North 0 0312Westforadistance of844 feettoa point thence

run South 89 564TWestforadistance of 1983 feettoa point thence run
North 03 5523Eastforadistance of195 feettoapoint thence run Center Tower



North 851033West for a distance of 051 fast to a point thence run North
83246East for a distance of311 feet to a poin on a non tangent circular curve

concave Southeasterly having a radius of4519feet a central angle of84212

and running along the arc of said curve to the right for a distance of 686 feet
subtended by a chord of686 feet at a bearing of North 162337 East to a point
of curve being nontangent with the last described curve concave Northwesterly
having a radius of 175 feet a central angle of 1272911 and running along the

arc of said curve to the left for a distance of389 feet subtended by a chord of

313 feet at a bearing of North 251931 East to a point of curve being non-

tangent with the last described curve concave Southeasterly having a radius of

8256 feet a central angle of45621 and running along the arc of said curve to

the right for a distance of 712 feet subtended by a chord of 712 feet at a

beating of North 354859 East to a point of curve being non-tangentwith the last
described curve concave Southeasterly having a radius of20 61feet a central

angle of 28 1346and running along the arc of said curve to the right for
a distance of10 15feet subtended bya chord of 10 05feet at a bearing of North

565041East thence run South 163750East for a distance of0 67feet to

a point thence run North 750236East fora distance of1 00feet to a point on
anon-tangent circularcurve concave Easterly havingaradius of 133 26 feeta central

angle of5 59 42andrunning along thearc of said curve to the right for a
distance of 1394 feetsubtended bya chord of 13 94 feetata bearing of North 13

43 15Westtoa point of curve being non tangent with the last described curve

concave easterly havingaradius of 130 62 feeta central angle of43
2556andrunning along thearc of said curve to the right for a distance of 9901

feetsubtended bya chord of 9666 feetata bearing of North 11 15 42Eastthence

run North 89 5648Eastforadistance of 671 feetto a point thence run
South 00224Eastforadistance of 5215 feettoapoint thence run North 89

5649Eastfora distance of 52 64 feettoa point on anon-tangent circular curveconcave
Northeasterly havingaradiusof 1 75feetacentral angle of 122 47
32 andrunningalong the arcof said curve to the left for a distance of 375feet

subtendedbya chord of 3 07 feet ata bearing of South 23 12 10 Eastthencerun

South 0 03 11 Eastfora distance of 77 92 feet toa point thence run North
895650Eastfora distance of 283feet toapoint thence run South003

12Eastforadistance of 10 48 feet tothe Point of Beginning said parcel containing 8
522 60 squarefeetmore or less tying between elevations 72 71feet

to8442 feet USCEMLVN Datum and lying inand being in the City of Miami Beach Florida

AND LESS a parcel

of land located in Lots 6and 7 of Block 43 of ALTON BEACH BAYFRONT SUBDIVISION according
tothePlat thereof as recorded in Plat Book 4 at
Page 125 of the Public Records of Miami-Dade County Florida beingmore particularly described as
follows Commenceatthe Northeast

comer of said tot6 Block 43 thence run South 0 00 01 East
alongtheEast line of Lot 6and then along the East line of Lot 7for a distance of 266

03 fast toapoint hence run South 89 56 48 West foraCenter Tower



distance of 35500feet to the Point of Beginning of the parcel of land described
herein continue South 895648West for a distance of 1217 feet to a point
thence run North00303West for a distance of214feet to a point thence run

South 895644West for a distance of 1650feet to a point thence run North

00312 West for a distance of183 feet to a point thence run South895648
West for a distance of 100 feet to a point thence run South00312East for a

distance of183 feat to a point thence run South 895653West for a distance
of 1742feet to a point thence run North00312West for a distance of 183
feet to a point thence run South95649West for a distance of 963 feet to a

point on anon-tangentcircular curve concave Northwesterly havinga radius of 31
71feet a central angle of 28 0618and running along the arc of said curve to
the right fora distance of14 45feet subtended bya chord of 14 32feet at a bearing

of South 233600Wthence run South 405817West fora distance of4
97feet toa point thence run South 533032West fora distance of250feet to

a pointthence run North 285225West fora distance of11 81feet toa point on
anon-tangent circularcurve concave Northwesterly havingaradius of 2603 feeta

central angle of14 11 08andrunning along the arc of said curve to the left for

a distance of6 45 feetsubtended byachord of 6 43 feetatabearing of North 57

5908Ethence run North 28 5535Westfora distance of 1181 feettoa

point thence run South 89 5648Westforadistance of 2250 feettoa point thence

run North 35523Eastforadistance of195 feettoa point thence run North

85 1033Westforadistance of051 feettoapoint thence run North 8 32

46Eastforadistance of 311 feetto a point on anon-tangent circular curveconcave Southeasterly

havingaradiusof 45 19 feet acentral angle of 842 11

andrunningalong the arc of said curve to the right for a distance of 6 86feet

subtendedbyachord of 6 86 feet ata bearing of North 16 23 37 Easttoa curve
being non tangent with thelast described curve concave Northwesterly having a

radiusof 1 75feet acentral angle of 127 29 11 andrunningalong the

arc of said curve to the right for a distance of 3 89feet subtendedby a
chord of 3 13 feet ata bearing of North 25 19 31 Easttoa curare being non-tangent

with the lastdescribed curve concave Southeasterly having aradius of
82 56 feat a centralangle of 4 5621 and runningalongthe arc ofsaid curve
to the right fora distance of7 12 feet subtended bya chordof7 12 feet at

abearing of North 35 48 59 East toacurve being non-tangent with the last describedcurve concave
Southeasterly havingaradius of2061 feet acentral angleof 28 13

46and running alongthearcofsaid curve to the right fora distance of10 16
feet subtended byachord of1005 feet ata bearingofNorth 56 50 41 East thence

runSouth1637 50East foradistanceof067 feet toa pointthence run North 75

02 36 East foradistanceof100 feet toa curvenon- tangent curve concave Northeasterly having

aradius of13326 feet acentral angleof5 59 42

and running alongthearc of said curve to the right for a distance of 13 94 feet

sub ended byachordof1394 feet ata bearingofNorth 13 43 15 West to
acurvebeing non-tangent with the last described curveconcave Easterly having a radius of

13062 feet a central angle of4325 56 and running alongthearcof said

curve to the right for a distance of 99 01 feet subtended bya chordof 96
66feet at abearing ofNorth 11 15 42 East thence Center Towed



run North 895648East for a distance of671 feet to a point thence run South
00224East for a distance of 5215 feet to a point thence run North 895648
East for a distance of 2701 feet to a point thence run South00345 East for a

distance of183 feet to a point thence run North 895648East for a distance of

100 feet to a point thence run North00239West for a distance of 183feet to

a point thence run North 895648East for a distance of 1207feet to a point
thence run North 690708 East for a distance of 1958feet to a point thence
run South00312East for a distance of2627feet to a point thence run South
774212West for a distance of484 feet to a point thence run South00312
East for a distance of354 feet to a point thence run South 895648West for a

distance of150 feet to a point thence run South00312 East for a distance of
267feet to a point thence run North895648East for a distance of150feet to

a point thence run South00312East for a distance of5425feet to a point
thence run North 895650East for a distance of283 feet to a point thence run

South00312 East for a distance of 1048 to the Point of Beginning said parcel
containing860092 square feet mare or less lying between elevations 8492 feet

to 9638feet USCE MLW Datum and lying in and being in the City of Miami
Beach Florida

Center Tower



Exhibit B



GENERAL RELEASE AND WAIVER

KNOW ALL MEN BY THESE PRESENTS

That for value received and other good and valuable considerations the

receipt and sufficiency of which are hereby acknowledged the CITY OF MIAMI

BEACH a Florida municipal corporation does hereby for itself and its agencies

subdivisions departments divisions representatives successors assigns

officials mayor commissioners agents and employees their respective heirs

executors administrators personal representatives insurers reinsurers agents

successors and assigns and any person or entity claiming by through or for or

succeeding to the right of any of the foregoing hereinafter referred to collectively

as Releasor releases remises acquits satisfies waives and forever

discharges MCZCENTRUM FLAMINGO II LLC a Delaware limited liability

corporation MCZJCENTRUM FLAMINGO III LLC a Delaware limited liability

corporation MORTON TOWERS APARTMENTS LP a Delaware limited

partnership and APARTMENT INVESTMENT AND MANAGEMENT COMPANY

a Maryland corporation their parents subsidiaries affiliates partners principals

managers officers directors employees stockholders agents attorneys

representatives insurers reinsurers sureties successors and assigns their

respective heirs executors administrators personal representatives insurers

reinsurers agents successors and assigns and any person or entity acting for

by or through any of the foregoing hereinafter referred to collectively as

Releasees of and from any and all manner of actions causes of action suits

debts costs attorneysfees sums of money accounts reckonings bonds bills

specialties covenants controversies loss of services obligations liabilities

agreements promises variances disputes trespasses damages repairs

injuries losses liens judgments executions complaints claims counterclaims

cross-claimsandall demands whatsoeverinlaw or in equity whether known or unknown

direct or indirect which Releasors ever had now have or which may hereafter

accrue for upon or by reason of any matter cause orthing whatsoever from

the beginning of the world to the day of the date of this release including but

not limited to all claims demands damages liens counterclaims cross-



claims actions and causes of action on account of in connection with or in any

way arising out of or relating to or which were or could have been asserted in

that certain cause styled MCZCentrum Flamingo II LLC et al v City of Miami

Beach United States District Court Southern District of Florida Case No 08-

22419-Civ-AltonagaBrownhereinaftersometimes referred tocollectively as Claims Releasor

agrees
they will forever refrain and forbear from commencing instituting or

prosecuting any lawsuit action or other proceeding ofany kind whatsoever by

way of action defense set-off cross-complaint counterclaimthird partyactionor

otherwise against Releasees or any of them based on relating to arising out

of or in connection with any Claims released and discharged hereunder Releasor hereby

waivesto

the fullest extent permitted by law the benefits of any statute law

rule regulation or common law which may limit the scope of the covenants and releases

contained herein Releasor intends bythis

General Release and Waiver to forever release remise acquit waive satisfy

and forever discharge Releasees of and from any and all Claims and

rights described above it being understood that all Claimsor rights which the Releasor

or any person who claims by through or under the Releasor or any of

them may have against the Releasees shall be forever released remised acquitted waived

satisfied and forever discharged and such persons shall be forever

barred from bringing or asserting the same in their own name or names jointly

or with or through any other person natural corporate or otherwise Releasor acknowledges that

it

isits intention that upon execution hereof this General Release and

Waiver shall be effective as a full accord and satisfaction and settlement of

and asa bar to each and every Claim released hereunder whether known or

unknown Releasor represents and warrants

thatno claim which it has or might have had against Releasees has

been assigned or transferred toany other person or entity and agrees to

indemnify Releasees and hold Releasees harmless from 2



any and all liability or expense resulting from the assignment or transfer of any

such claims

Releasor acknowledges and agrees that this release is given for the

compromise of doubtful and disputed claims and shall not be construed as an

admission against interest or admission of liability on the part of the Releasees

as to any claim counterclaim demand controversy dispute defense action

cause of action or thing mentioned herein and compromised and settled hereby

and that Releasees deny liability therefor and intend merely to avoid the costs of

litigation

Releasor confirms that it is competent and acknowledges that the terms of

this General Release and Waiver are contractual and not a mere recital

Furthermore the Releasor acknowledges that the Releasor has not been

influenced in any manner in making this General Release and Waiver by any

representations or statements made by or on behalf of the Releasees that the

Releasor has received the advice of counsel in connection with the effect of the

execution and delivery of this General Release and Waiver that the Releasor

has carefully read and fully understands the contents of this General Release

and Waiver and that the Releasor has duly authorized the execution of this

General Release and Waiver freely and voluntarily intending and agreeing to be

fully bound by the terms hereof

This General Release and Waiver shall remain in full force and effect and

survive any future dealings among the parties hereto unless this General

Release and Waiver shall hereafter be modified by an instrument in writing and

signed by the Releasor and by duly authorized representativesof the

Releasees

IN WITNESS WHEREOF the CITY OF MIAMI BEACH has caused this

General Release and Waiver to be executed in its name and its seal to be

affixed by its proper and duly authorized representative this day

2009

3



ATTEST

By
Robert Parcher City Clerk

Print Name

CITY OF MIAMI BEACH FLORIDA a

municipal corporation of the State of

Florida

By
Matti Herrera Bower Mayor

Print Name

STATE OF FLORIDA
SS

COUNTY OF MIAMI-DADEI

HEREBY CERTIFY that on this date before me an officer duly authorized

in this State and County to take acknowledgments personally appeared

Matti Herrera Bower well known to me to be the Mayor of the City of Miami

Beach a Florida municipal corporation named in the foregoing General Release

and Waiver and that she acknowledged executing the same freely and voluntarily

in the presence ofthe City Clerk under authority duly vested in her by the

City of Miami Beach and that the seal affixed is the true seal of the City of Miami

Beach WITNESS

my hand and official seal in the County and State last aforementioned

this day of 2009 Signature

Commission

No Print

name My
Commission Expires 200

Notary Public State

of Florida4



GENERAL RELEASE AND WAIVER

KNOW ALL MEN BY THESE PRESENTS that the undersigned

including the undersignedslegal representatives successors and assigns

hereafter collectively the Releasors for good and valuable consideration the

receipt and sufficiency of which are hereby acknowledged hereby fully release

remise acquit satisfy and forever discharge the CITY OF MIAMI BEACH a

Florida municipal corporation its agencies subdivisions departments divisions

representatives successors assigns officials mayor commissioners attorneys

agents and employees their respective heirs executors administrators personal

representatives insurers reinsurers agents successors and assigns and any

person or entity acting for by or through any of the foregoing all of the foregoing

collectively the Releasees of and from any and all manner of actions causes

of action suits debts costs attorneys fees sums of money accounts

reckonings bonds bills specialties covenants controversies loss of services

obligations liabilities agreements promises variances disputes trespasses

damages repairs injuries losses liens judgments executions complaints

claims counterclaims cross-claimsand all demands whatsoever in law or in equity

whether known or unknown direct or indirect which Releasors everhad now

have or which may hereafter accrue for upon or by reason of any matter cause

or thing whatsoever from the beginning of the world tothe day of the date of

this release including but not limited to all claims demands damages liens counterclaims

cross-claims actionsand causes of action on account of in connection with

or in any way arising out of or relating to or which were or could have been

asserted in that certain cause styled MCZ Centrum FlamingoII LLC et al

v City of Miami Beach United States District Court Southern District of Florida Case

No 08-22419-Civ-Altonaga Brown hereinaftersometimesreferredtocollectivelyasClaims Releasors

agree they will forever
refrain and forbear from commencing instituting or prosecuting any lawsuit

action or other proceeding of any kind whatsoever by way of action

defense set-off cross-complaint counterclaim third party actionor otherwiseagainst Releasees

or any of them based on



relating to arising out of or in connection with any Claims released and

discharged hereunder

Releasors hereby waive to the fullest extent permitted by law the benefits

of any statute law rule regulation or common law which may limit the scope of

the covenants and releasescontained herein

Releasors intend by this General Release and Waiver to forever release

remise acquit waive satisfy and forever discharge Releasees of and from any

and all Claims and rights described above it being understood that all Claims or

rights which the Releasors or any person who claims by through or under the

Releasors or any of them may have against the Releasees shall be forever

released remised acquitted waived satisfied and forever discharged and such

persons shall be forever barred from bringing or asserting the same in their own

name or names jointly or with or through any other person natural corporate or

otherwise

Releasors acknowledge that it is their intention that upon execution

hereof this General Release and Waiver shall be effective as a full accord and

satisfaction and settlement of and as a bar to each and every Claim released

hereunder whether known or unknown

Releasors represent and warrant that no claim which they have or might

have had against Releasees has been assigned or transferred to any other

person or entity and agree to indemnify Releasees and hold Releasees

harmless from any and all liability or expense resulting from the assignment or

transfer of any such claims

Releasors acknowledge and agree that this release is given for the

compromise of doubtful and disputed claims and shall not be construed as an

admission against interest or admission of liability on the part of the Releasees

as to any claim counterclaim demand controversy dispute defense action

cause of action or thing mentioned herein and compromised and settled hereby

and that Releasees deny liability therefor and intend merely to avoid the costs of

litigation

2



Releasors confirm that they are competent and acknowledge that the

terms of this General Release and Waiver are contractual and not a mere recital

Furthermore the Releasors acknowledge that they have not been influenced in

any manner in making this General Release and Waiver by any representations

or statements made by or on behalf of the Releasees that the Releasors have

received the advice of counsel in connection with the effect of the execution and

delivery of this General Release and Waiver that the Releasors have carefully

read and fully understand the contents of this General Release and Waiver and

that the Releasors have duly authorized the execution of this General Release

and Waiver freely and voluntarily intending and agreeing to be fully bound by the

terms hereof

This General Release and Waiver shall remain in full force and effect and

survive any future dealings among the parties hereto unless this General

Release and Waiver shall hereafter be modified by an instrument in writing and

signed by authorized representatives of the Releasors and the Releasees

IN WITNESS WHEREOF the Releasors have executed this General

Release and Waiver this day 2009

MCZCENTRUM FLAMINGO IILLC
a Delaware limited liability company

By MORTON TOWERS APARTMENTS LP
a Delaware limited partnership
its member

By AIMCO HOLDINGS LP
a Delaware limited partnership
its general partner

By AIMCO HOLDINGS QRS INC
a Delaware corporation
its general partner

By
Eric L Hilty
Senior Vice President Assistant General

Counsel and Assistant Secretary

3



STATE OF COLORADO

COUNTY OF DENVER
SS

The foregoing instrument was acknowledged before me this day of

November 2009 by Eric L Hilty as Senior Vice President Assistant General

Counsel and Assistant Secretary ofMCZCENTRUM FLAMINGO II LLC a

Delaware limited liability corporation known to me to be the persons described in

and who executed the foregoing instrument and acknowledged to and before me

that they executed said instrument for the purposes therein expressed

WITNESS my hand and official seal this day of November 2009

Notary Public State of Colorado at Large
Commission No

My Commission Expires

MCZCENTRUM FLAMINGO IIILLC
a Delaware limited liability company

By MORTON TOWERS APARTMENTS LP
a Delaware limited partnership
its member

By AIMCO HOLDINGS LP
a Delaware limited partnership
its general partner

By AIMCO HOLDINGS QRS INC
a Delaware corporation
its general partner

By
Eric L Hilty
Senior Vice President Assistant General Counsel
and Assistant Secretary

4



STATE OF COLORADO

COUNTY OF DENVER
SS

The foregoing instrument was acknowledged before me this day of

November 2009 by Eric L Hilty as Senior Vice President Assistant General

Counsel and Assistant Secretary ofMCZCENTRUM FLAMINGO III LLC a

Delaware limited liability corporation known to me to be the persons described in

and who executed the foregoing instrument and acknowledged to and before me

that they executed said instrument for the purposes therein expressed

WITNESS my hand and official seal this day of

2009

Commission No

My Commission Expires

Notary Public State of Colorado at Large

MORTON TOWERS APARTMENTS LP
a Delaware limited partnership

By AIMCO HOLDINGS LP
a Delaware limited partnership
its general partner

By AIMCO HOLDINGS QRS INC
a Delaware corporation
its general partner

By
Eric L Hilty
Senior Vice President Assistant General Counsel
and Assistant Secretary

5



STATE OF COLORADO

SS

COUNTY OF DENVER

The foregoing instrument was acknowledged before me this day of

November 2009 by Eric L Hilty as Senior Vice President Assistant General

Counsel and Assistant Secretary of MORTON TOWERS APARTMENTS LP a

Delaware Limited Partnership known to me to be the persons described in and

who executed the foregoing instrument and acknowledged to and before me that

they executed said instrument for the purposes therein expressed

WITNESS my hand and official seal -this day of

2009

Notary Public State of Colorado at Large
Commission No

My Commission Expires

6



APARTMENT INVESTMENT AND MANAGEMENT COMPANY
a Maryland corporation

By
Eric L Hilty
Senior Vice President Assistant General Counsel

and Assistant Secretary

STATE OF COLORADO

COUNTY OF DENVER
SS

The foregoing instrument was acknowledged before me this day of

November 2009 by Eric L Hilty as Senior Vice President Assistant General

Counsel and Assistant Secretary of APARTMENT INVESTMENT AND

MANAGEMENT COMPANY known to me to be the persons described in and

who executed the foregoing instrument and acknowledged to and before me that

they executed said instrument for the purposes therein expressed

WITNESS my hand and official seal this day of

2009

Commission No

My Commission Expires

Notary Public State of Colorado at Large

7
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASEN008-22419-CIV-ALTONAGABROWNMCZCENTRUMFLAMINGO

IILLCa Delaware limited
liability corporation etalPlaintiffs Counter-Defendants v

CITYOFMIAMI

BEACH

aFlorida municipal corporation Defendant Counter-Plaintiff

STIPULATION AND

JOINTMOTIONFOR

ENTRYOF FINAL JUDGMENT AND ORDER OF DISMISSAL WITH

PREJUDICE Plaintiffs Counter-Defendants MCZ Centrum Flamingo

IILLCMCZCentrumFlamingoIII LLC and MortonTowers

Apartments LP Plaintiffs and Defendant Counter- PlaintiffCityof Miami Beachthe

City stipulate toand jointly move forentry of the attached proposed Stipulated Final Judgment and

OrderofDismissal With Prejudice and in support thereofstate Plaintiffs and the

Cityhave agreed

tosettle all claims and counterclaims in this action based uponthe terms of

the Settlement Agreement attached hereto as Exhibit1and incorporated herein by reference 2 The

Settlement Agreement is conditioned

upon entryofa stipulated final judgment approving adopting and retaining jurisdiction

toenforce the Settlement Agreementand an orderof dismissalwith

prejudice of all claims and counterclaims in this action with each partyto bear its own costs

and attorneys fees In furtherance of this agreement the parties



CASEN008-22419-CIV-ALTONAGABROWNstipulatetoand

jointly move forentry of the proposed Stipulated Final Judgment and Order of Dismissal With Prejudice

that isattached hereto as Exhibit2 WHEREFORE the parties

respectfully request entryof the attached Stipulated Final Judgment and Order

of Dismissal With PrejudiceBysRon

A Adams Ron A Adams

PA Florida BarNo

318299 Email radamsc

brighammoorecomAmyBrighamBoulris
Florida BarNo

772836 Email aboulris ao

brihammoorecomAndrewHSchuster
EsqFlorida Bar No
0194660 Email aschustera

brighammoorecomLauraNCamp
Esq Florida Bar No
0048290 Email lcampa

brihammoorecomSWilliamMoore
Florida BarNo

157268 Email bmoore a

brihammoorecomAndrewPBrigham
Florida Bar No
903930 Email abrighama

brighammoorecomBRIGHAMMOORELLP
2525Poncede

Leon Boulevard Suite 625 Coral
Gables Florida

33134 Telephone 305 858-2400

Facsimile 305 858-5861Jeffrey

HWinick E-mailjhw

a steinrayharris com

SteinRayHarrisLLP222West
Adams Street Suite 1800
Chicago Illinois 60606 Respectfully
submitted By

s RichardJ

Ovelmen Richard

J OvelmenFloridaBar No

284904 E-mail riona
jordenusa com Jason Patrick

KairallaFlorida BarNo594601
E-mail jpk am

jordenusa com Janice B

SharpsteinEsqEmailjbsaa
jordenusa com RichardJ
SharpsteinEsqEmailrascjordenusa
com Ari Gerstin Esq
Emailagajordenusacom
JORDEN BURT LLP
777 BrickellAvenueSuite500
Miami Florida 331

31-2803 Telephone 305 371-2600 Facsimile

305 372-9928 JoseSmithCity
Attorney Florida BarNo

176156 E-mail josesmitha

miamibeachfl gov GaryM
Held First Assistant City

AttorneyFloridaBarNo347949E-mail
garyheld a miamibeachfl aov OFFICE OF THE
CITY ATTORNEY CITY OF
MIAMIBEACH 1700ConventionCenterDrive
4th Floor Miami Beach Florida

33139 Telephone 305 673-7470

Facsimile 305673-7002 Counsel for the

Defendant Counsel for the

Plaintiffs 2



CASE NO 08-22419-CIV-ALTONAGABROWNCERTIFICATEOFSERVICE

Ihereby certify

that on this -day of November 2009 I electronically filed the foregoing document with

the Clerkofthe Court using CM ECFIalsocertify that the foregoing document isbeing

served this day onall counsel of record identified on the attached Service List inthe manner

specified either via transmission ofNotices of Electronic Filing generated byCM ECF or

insome other authorized manner for those counsel or parties who are not authorized to receive electronically

Notices ofElectronic Filing s ionA

Adams3



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASENO08-22419-CIV-ALTONAGABrownMCZCENTRUMFLAMINGO

IILLCetal vs CITY OF MIAMI BEACH ATTORNEYS FOR PLAINTIFFS

COUNTER-DEFENDANT AmyBrighamBoulrisEsq

RonAAdams P
AAndrew H SchusterEsq

LauraN Camp Esq
Andrew P Brigham Esq
SWilliam Moore Esq
Juan MMuniz Esq
Brigham Moore LLP 2525
Ponce deLeon
Boulevard Suite 625 Coral Gables FL 33134

JeffreyH Winick Stein

Ray Harris LLP

222 West Adams Street

Suite 1800 Chicago Illinois 60606 via

NoticesofElectronic

Filing generated byCMECF ATTORNEYS FOR DEFENDANTCOUNTER-PLAINTIFF

RichardJOvelmenEsqJason

Patrick Kairalla Esq Janice
B Sharpstein Esq Richard
JSharpstein EsqAri
Gerstin Esq Jorden Burt
LLP 777 Brickell
Avenue Suite 500

Miami FL 33131 via Notices

of Electronic Filing

generated by CMECF Jose Smith City AttorneyGary

Held First Assistant City
Attorney City ofMiami Beach 1700
Convention Center Drive 4th

Floor Miami Beach FL

33139 via

Notices of Electronic Filing

generated by CMECF



UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASEN008-22419-CIV-ALTONAGABROWNMCZCENTRUMFLAMINGO

IILLCaDelaware limited
liability corporation etalPlaintiffs Counter-Defendants v

CITYOFMIAMI

BEACH

aFlorida municipal corporation Defendant Counter-Plaintiff

STIPULATED FINAL

JUDGMENTANDORDER

OF DISMISSAL WITH PREJUDICE

THIS CAUSE having come before

the Courton theStipulation and Joint Motion for Entryof Final Judgment and

Order of Dismissal With Prejudice filed by Plaintiffs Counter- Defendants MCZ Centrum FlamingoII

LLC MCZ Centrum Flamingo III LLCandMortonTowers Apartments LP Plaintiffs

and Defendant Cityof Miami Beach the City Stipulation and Joint MotionD

E the Court having reviewedthe Settlement Agreement attached asExhibit1

tothe Stipulation and Joint Motion having reviewed the fileand beingfully advised in

the premises itishereby ORDERED AND ADJUDGED as follows

1The Stipulation and Joint

Motion DEbe and the sameis hereby granted 2The Settlement Agreement agreed

to by Plaintiffs andthe City acopyof which is attached hereto as Exhibit 1

and incorporated herein by reference ishereby approved and adopted by the Court



CASEN008-22419-CIV-ALTONAGABROWN3TheCourt

retains jurisdiction toenforcethe Settlement Agreement according toits terms which

jurisdiction shall survivethe dismissal ofthis action 4This action

and all claims and counterclaims asserted herein are hereby dismissed with prejudice with

each party tobear its own costs and attorneys fees DONE AND ORDERED

inChambersatMiami Florida this dayof November 2009 CECILIAM

ALTONAGA

UNITED STATES DISTRICT
JUDGEcccounselof

record 2
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For Immediate Release Contact Cindy Duffy Aimco

September 11 2009 3037934834 or3034085214

Or Nannette Rodriguez
City of Miami Beach 3056737575

City of Miami Beach and Aimco Reach

Agreement on Public Access to Flamingo Baywalk

MIAMI BEACH -On Wednesday September 9 2009 the Miami Beach City

Commission approved an agreement with the owners of the Flamingo South Beach
apartment community that will provide public access to the Flamingo South Beach baywalk

The Flamingo South Beach is owned by a subsidiary of Apartment Investment

andManagement Company Aimco While Aimco will continue to own the property on

which theFlamingo Baywalk is located it will legally permit public access to the area

effective approximately two years from the date the agreement is

final We are pleased to reach an agreement with the City that promotes enhanced
public access and enjoyment of the Bay while maintaining privacy and security for

the residents at the Flamingo said Joe Suarez Vice Presidentof Operations for Aimco

in Florida Our settlement resolves anumber of outstanding issues with the City

and enables us to formaproductive partnership that will benefit the Flamingo and
improve the experienceof pedestriansto appreciate the beauty of the

Bay The City isexcited that it is able to provide public access to the Flamingo
baywalk adds Miami Beach Mayor Matti Herrera Bower It is acritical link in our efforts

toestablishaworld-class public promenade along Biscayne Bay from 5th Street to Lincoln

Road We look forward to working with Aimco in achieving this wonderful vision as a

legacy to our community

Under the agreement Aimco will be responsible for the design permitting and

construction of any modifications necessary to allow public access to the Flamingo
South Beach baywalk The walkway will be open to the public during daylight hours with

the City providing security and cleaning services for the area to ensure safety for both

residents and visitors

As per the agreement within the next ten years the City will establish a public
connection from the Flamingo South Beach baywalk to Lincoln Road
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EXHIBIT E

Timetable and Benchmarks For Design Permitting Construction and

Opening of Flamingo Baywalk Under Paragraph 3a of Settlement Agreement

1 Within forty-five45days after entry of the stipulated final judgment and order of

dismissal described inparagraph2f of this Settlement Agreement Owner will present

to the City Planning Director a conceptual plan of anticipated modifications
necessary for allowing public access to the Flamingo baywalk including
all changes to be proposed pursuant to paragraph 3i of the Settlement Agreement

Conceptual Plan Upon receipt of a complete Conceptual Plan City

will review and provide written comments on Owner sConceptual Plan within

fifteen 15 days after receipt thereof2

Within sixty 60 days after Ownersreceipt of City swritten comments onthe Conceptual

Plan Owner will submit tothe City Planning Director an application for
any variance or Board level design review approval that may be required bythe
City Code City anticipates it will take fifty 50 days after receipt of any such

complete applicationsto review and consider such applicationssIn the event

that the City Code does not require eithera variance or Board level design review
approval the next timetable and benchmarks under paragraph 3a of the Settlement

Agreement following Ownersreceipt of Cityswritten commentsonthe

Conceptual Plan will be as providedin paragraph3 below 3

Within one hundred twenty 120 days after Owner sreceipt of City sConceptual
Plan comments and if required by City Code consideration ofvariance

and orBoard level designreview applications Owner will submit construction
drawings and an application for full building permit to City sBuilding
Department Upon receipt ofa complete set of plans City anticipatesitwill

take upto ninety 90 days including time for staff comments and Ownersresponses

theretoto review and approve Ownersapplication and to issue a full building

permit The building permit may not contain any terms or conditionsi

requiring public access to the baywalk any earlier than twenty-four 24months after
entry of the stipulated judgment andorder of dismissal describedinparagraph 2f

of this Settlement Agreementiirequiring completion of construction any

earlier than necessary toallow public access to the baywalk no later than

twenty-four 24monthsafter entry ofthe stipulated judgment and orderof dismissal described

in paragraph 2fof this Settlement Agreement or iii conflicting with the
provisions ofthis Settlement Agreement unless agreedto in writing by Owner

4 No later

than twenty-four 24months afterentry of the stipulated judgment and orderofdismissal
described in paragraph 2fof this Settlement Agreement 24 Month Deadlane

i Owner will complete construction ofthe improvements contemplated in

the full building permit meaning all permitted



improvements necessary for public access are completed and installed ii
Owner shall request inspection for a final or temporary certificate of completion
and if in compliance with permits and applicable codes a final or temporary
certificate of completion shall be issued by the City and iii upon receipt of a

final or temporary certificate ofcompletion or comparable document in use at the

time issued by City and provided that City issued the final CO for the Center

Tower as required by paragraph 2a of this Settlement Agreement Owner will

open the Flamingo baywalk for public access in accordance with the provisions of

this Settlement Agreement provided however that notwithstanding any other

provision in this Exhibit E or elsewhere in this Settlement Agreement the 24

Month Deadline shall be extended by the cumulative number of days by which

one or more of the timetables and benchmarks set forth in this Exhibit E are

exceeded by the City are exceeded as a result ofOwner obtaining any approvals
that may be required from any other governmental entity with jurisdiction or are

exceeded for other reasons not solely caused by Owner except that the time taken

by Owner to respond to City staff comments shall not be included in such

extension calculation
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This instrument prepared by and after

recording return to

Nancy B Lash Esq
Greenberg Traurig PA
1321 Brickell Avenue

Miami Florida 33131

in consultation regarding the terms of the

Settlement Agreement on which it is based with

Ron A Adams PA

Amy Brigham Boulris Esq
Juan M Muniz PA

Brigham MooreIIP

2525 Ponce de Leon Blvd
Suite 625

Coral Gables Florida 33134

for Clerkof

DECLARATION OF RESTRICTIONS AND EASEMENT AGREEMENT

THIS DECLARATION OF RESTRICTIONS AND EASEMENT AGREEMENT

Areement is made and entered into as of the day of 2009 by and
between the CITY OF MIAMI BEACH a municipal corporation of the State of Florida the
Gityjwith an address of 1700 Convention Center Drive Miami Beach Florida 33139 and
MCZCENTRIJM FLAMINGO III LLC a Delaware limited liability company Owner
having an address co AIMCO 4582 South Ulster Street Parkway Suite 1100 Denver Colorado
80237

RECITALS

A Pursuant to that certain i stipulated judgment entered by United States District

Court Southern District of Florida the Court in that certain litigation styledACZiCenlritnt

Flamingo Il LLC et al v City ofMiami Beach Case No 08-22419-Civ-AltonagaBrowntheFlamingoIiti
ag tiorijon2009the Stipulated Judgment Effective Date andiiSettlement Agreement

dated 2009by and between Owner and the City resolving the Flamingo
Litigation the Settlement A reg ement Owner hasagreed toopen to the public a

pedestrian walkway within theproperty legally described or depicted in ExhibitA attached hereto the

Easement Area subject to the terms conditions reservations and restrictions set forth
herein B Owner is

the owner in fee simple of the Easement Area which isa portion of the residential apartment project
located westofBay Road between 14th Street onthe south and the theoretical extension of
16thTerrace on the north and commonly known astheFlamingo South Beach project as
legally described or depicted onExhibit B attached hereto the Flamingo Property 180 859

495v8
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NOW THEREFORE in consideration of the premises agreements and covenants set

forth hereinafter and for other good and valuable consideration the receipt and sufficiency of

which are hereby acknowledged the City and Owner hereby agree that the foregoing recitals are

true and correct and further agree as follows

1 Grant of Easements Owner hereby grants to the City for the use of the City its

agents employees contractors representatives and licensees and the members of the general
public collectively the Easement Beneficiaries commencing on the Effective Date as
defined below a permanent non-exclusiveeasement through the Easement Area subject to the terms

conditions reservations and restrictions set forth below The Easement Areais a segment of
a publicly accessible baywalk planned by the City to extend from 5hStrect to Lincoln Road the

BaYwalk The Easement Beneficiaries shall have access to the Easement Area solely from
the portions of the Baywalk located directly north and south of and contiguous to the Easement

Area In no event shall the Easement Beneficiariesbyvirtue ofthis Agreement have access

to the Easement Areaby through across under or over any other portionof the Flamingo Property
it being agreed that the sole points of access to the Easement Area are the locations noted

in the immediately preceding sentence2

Easement AreaAt the time this Agreement is recorded the Easement Areashall

temporarily refer toa meandering stripof land that is fourteen 14feet in width within the portion

of the Flamingo Property described or depicted in Exhibit A attached hereto On the Effective

Date as defined below the final and actual Easement Areashall refer to and shall be

a strip of land that runs immediately adjacent and parallel to the entire westernmost boundary of
the Flamingo Property including the seawall capand that extends tothe easternmost edge of either

the pedestrian walkway actually constructed within the foregoing fourteen 14foot strip of
land or if a fence wall or other barrier shall be installed east of the pedestrian walkway and within

the foregoing fourteen14foot strip of land then to the westernmost edgeof such fence wall
or other barrier The minimum pavement width of the walkway to be installed in the Easement

Area shall be five 5 feet All other portions of the Flaningo Property including without
limitation any portion of the aforementioned fourteen 14 foot strip of land lying outside
ofthe final and actual Easement Area shall be excluded from the Easement Area for purposes

ofthis Agreement Owner shall have the right to record a notice substantially inthe form

attached hereto as Exhibit Dof the actual location and legal description of the Easement Area

upon final determination thereofinaccordance with this paragraph3

Effective DateThe easements granted herein shall not become effective until the date

the Effective Date which is the later of ithe second anniversary of the Stipulated Judgment
Effective Date or ii the date that the Easement Area is physically open to public access
pursuant to the Settlement Agreement as contemplated herein and in the Settlement Agreement

notwithstanding theearlier datesof execution delivery and recordation hereof Accordingly

Owner shall not by virtue of this Agreement make the Easement Areaavailable tothe

Easement Beneficiariesforthe purposes provided herein prior to the Effective Date4

Use of the Easement AreaThe easements granted hereunder shall be for the sole purposes

ofiproviding the membersofthe general public with anon-exclusive wayofpassage through the

Easement Area solely for the permitted public uses described inparagraph 4apndl

nnat
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below and ii allowing ingress and egress only for police maintenancesanitation personnel
andor emergency personnel of the City for the purposes described in and the Citys
performance of its obligations under this Agreement in each case subject to the terms

conditions and restrictions set forth herein

a Permitted Public Uses Owner and the City acknowledge and agree that
the permitted uses of the Easement Area by members of the general public during Operating
Hours are as follows jogging walking or hiking along the bay periodic and reasonable respites
by members of the public using the Baywalk to enjoy the view or to rest

b Prohibited Public Uses Owner and the City acknowledge and agree that
the following uses of the Easement Area are expressly prohibited Easement Beneficiaries

loitering and consuming alcohol on the Easement Area Easement Beneficiaries using the

Easement Area for destination activities including but not limited to fishing picnicking and

camping using chairs tents or other temporary ar permanent furniture during the Operating
hours as defined in paragraph 4c below dogs not on leashes operation ofmotorized vehicles
skateboards scooters and bicycles except by policing authorities maintenancesanitation

personnel andor emergency personnel as contemplated hereunder It is understood and agreed
by the parties that use of the Easement Area by the members of the general public is limited to

the permitted public uses expressly stated in this Agreement and that no other use by members of

the general public shall be implied or construed irrespective of whether or not such use is

expressly prohibited by the terms hereof

c Operating Hours The Easement Area shall be open to the general public
every day from sunrise to sunset Operating Hours Owner will install locking gates on the

utmost northern and southern ends of the Easement Area as contemplated by the Settlement

Agreement Owner shall neither open the gates later than sunrise nor close the gates before

sunset Temporary closures of the Easement Area during Operating Hours for the purpose of

maintenance and repair or closures of the Easement Area during Operating Hours when there is

a Force Majeure Event as defined in paragraph 13 below or temporary closures of the

Easement Area during Operating Hours pursuant to paragraphs 6a or 6c of this Agreement
shall not be deemed a breach ofthis Agreement by Owner Owner shall provide the City with

reasonable advance notice of any scheduled maintenance and repair that will result in a

temporary closure ofthe Easement Area during Operating Hours and shall re-openthe Easement Area
immediately following the conclusionofany such maintenance or repair Owner shall also provide

the City with notice ofany closure ofthe Easement Area during Operating Hours due toa

Force Majeure Event as soon as reasonably practicable under the circumstances5

Maintenance ofEasement Area Except as otherwise expressly provided herein Owner
shall at its sole cost and expense maintain the Easement Area and abutting seawall in accordance

with all applicable laws codes rules orders approvals and regulationsof Miami- Dade

County the City of Miami Beach and any other governmental or quasi-governmental agencyor
authority with jurisdiction overthe Easement Area and shall keep the Easement Area ingood

condition reasonable wear and tear excepted Notwithstanding the foregoing the City shall be
responsible for the maintenance and repairof the Easement Area andor abuttingseawall necessitated by

or required asa result of the negligence or willful misconduct oftheCity its 180 859
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agents employees contractors vendors operators representatives or licensees in its or their use

of the Easement Area pursuant to the terms of this Agreement or exercise of rights or

performance ofobligations hereunder

6 Citys Obligations

a Police The City will police the Easement Area in a manner consistent
with the other sections of baywalks owned by the City or on which the City has obtained rights
of access through easement covenant or otherwise and which are open to the general public
hereinafter referred to as publicly accessible baywalks in the City Owner agrees to submit

legitimate complaints about any alleged noncompliance by the City with this requirement to the

City Manager in writing for hisher review and appropriate action If the parties are still unable
to resolve disputes regarding the policing of the Easement Area the parties agree that an

independent mutually agreed upon neutral arbitrator will resolve such disputes under American
Arbitration Association rules as is provided in paragraph 10 of this Agreement if the

independent arbitrator concludes that the City has breached its duty to police the Easc-nentArea Owner
shall be temporarily relieved ofthe obligation to provide public access to the Easement Area

until the City sfailure to police is remedied tothe satisfactionofthe arbitrator The City sadoption
of and reasonable good faith efforts to enforce security measures consistent with that used

in or on other sections ofthe publicly accessible baywalksin the City shall be accepted as satisfaction

ofthe City sobligations under this paragraph6aAny noncompliance byOwner and
orits officers employees contractors residents or authorized guests with any rules regulations
ordinancesor statutes applicable to the baywalk within the Easement Area and not materially

inconsistent withthe provisions of this Agreementorthe Settlement Agreement shall not
be a basis for any legitimate complaint about alleged City noncompliance with or for temporary

closureofthe Easement Area pursuantto this paragraph6ab

Sanitation TheCity will at its expense provide sanitation services to the Easement
Area including without limitation removal ofrubbish from the FasementArea and cleaning

the Easement Area including the seawall cap within the Easement Area according to the

City snormal cleaning schedule for similar publicly accessible facilities Owner will be responsible

for cleaning the Easement Area after any private events that occur during non- Operating

Hoursc

Public Baywalk Master Plan Within the time period commencing on the Stipulated

Judgment Effective Date and ending on the tenth 10th yearly anniversary thereof the

City must satisfy the following two 2 conditions inorder to avoid without limitation the potential

closure ofthe Easement Area from the rest of the Baywalki

The City must achievea continuous publicly accessible connection from the

Easement Area to Lincoln Road either as shown on the City of Miami Beach
sPublic Baywalk Master Plan and as described in the LTC 08-

2009 both of which are attached hereto as composite Exhibit C or

indirectly through Lincoln Terrace However if the public access to

Lincoln Road is provided indirectly through Lincoln Terrace then the

entire route from Lincoln Terrace to Lincoln Road shall be streetscaped

180859495vB 066498 012300 MA 4



and adequately lighted in accordance with the adopted streetscape plan for
the West Avenue -Bay Road area West Avenue -Bay Road Basis of

Design Report City of Miami Beach Final Report February 23 2007

prepared by Glatting Jackson Kercher Anglin Lopez Rinehart Inc as may
be amended from time to time and

ii The City must have exercised reasonable effective efforts to progress its
Public Baywalk Master Plan as shown and described in composite Exhibit
C attached hereto The City will be deemed to have satisfied the

requirements of this paragraph 6cii if the City andor any third party
property owner other than Owner make efforts to obtain permits other
than City of Miami Beach permits for the construction of or exercise

other efforts in furtherance of constructing any publicly accessible

Baywalk improvements including but not limited to any segment or

connection from 5h Street to Lincoln Road and the out of pocket costs or

expenses of such efforts individually or collectively exceed 250000

If the foregoing conditions are not met prior to the end of the ten-yeartime period set forth above

then Owner may request arbitration by an independent mutually agreed upon neutral arbitrator

under American Arbitration Association rulesas provided in paragraph 10 below to determine

appropriate solutions including temporary closure ofpublic access to the Easement Area
until the unmet conditionsisaresatisfied The failure ofthe City to obtain public access rights

to any property or properties shall not constitute a Force Majeure Event pursuant to paragraph

13 below excusing the Citysperformanceof its obligations under this paragraph6cd

Rules and Regulations Following completion of a continuous publicly accessible
Baywalk from 5th Street to Lincoln Road as described in paragraph6 cabove the City

Commission may adopt uniform rules and regulations concerning the hours ofoperationthe opening

and closing of gates and the permitted uses of the Baywalk including the baywalk within
the Easement Area not materially inconsistent with the terms and provisions of this Agreement

orthe Settlement AgreementIn the event of any conflict between an existing City ordinance
rule and orregulation concerning the hours of operation the opening and closing of gates

and the permitted uses of the Baywalk including the baywalk within the Easement Area the
provisions ofthis Agreement andorthe Settlement Agreement shall prevail as to the baywalk within
the Easement Area7

Si na e Owner shall post signs at all access points to the Easement Area that display

the Operating Hours and summarize the use restrictions described in this Agreement as contemplated

bythe Settlement Agreement8

Reservation Owner hereby reserves all rights of ownership in and to the Easement

Area which are not inconsistent with the easement and rights granted herein including

without limitation the right to grant further easements onover and oracross such area
and all other uses not interfering with the uses permitted herein9

City sLiability The City will assume and defend all liability of Owner as set forth

in this paragraph9 within the Easement Area except for any liability arising from the 180
859495v8066498 Di2300 MIA5



gross negligence or willful acts of the Owner its officers and employees and except for
activities that occur from sunset to sunrise while the baywallc within the Easement Area is
closed to the public in accordance with paragraph 4c above Nothing contained in this

paragraph 9 or elsewhere in this Agreement is in any way intended to be a waiver of the
limitations on the Citys liability to third parties as set forth in Section 76828 Florida Statutes
however the limitations under said statutory provision shall not apply to the Citys contractual

obligations to defend Owner and to cover pay andor reimburse any and all costs expenses

liabilities claims actions causes of action losses demands and damages including without

limitation reasonable attorneys fees including the cost of in-housecounsel and disbursementsat

the trial level and all levels of appeal relating to death ofor injury to persons or loss ofor damage

to property incurred by Owner and occurring within the Easement Area resulting from arising
out of or incurred in connection with use of the Easement Area by Easement Beneficiaries
10

Enforcement No action to enforce this Agreement through arbitrationor through the
Court in the Flamingo Litigation as set forth in this paragraph 10 shall be pursued by any party

to this Agreement absent 30days prior written notice ofthe alleged breach followed by an opportunity

to cure which shall be no less than 60 days in length if the alleged breach isnot cured

to the satisfaction ofthe complaining party the parties shall attempt in good faith to mediate

the dispute As to paragraphs6aand 6cof this Agreement when and if mediation fails

the sole remedy for such a dispute shall be binding arbitration The dispute shall be administered

inaccordance with the then-current CommercialArbitration Rulesofthe American Arbitration Association
AAA and Florida substantive law shall apply The parties shall attempt to
designate one neutral arbitrator from the AAA or elsewhere Ifthey are unable to doso within

30 days ai ter writtendemand therefor then the AAA shall designate a neutral arbitrator No

arbitration hearing may proceed withoutarepresentative of all parties present In the event

the AAA s expeditedprocedures areused notice by telephone must be supplemented immediately by
facsimile or electronic mail No dispute shall be resolved on documents alone except by

agreement between the parties The arbitration shall befinal and binding and enforceable with

the Court in the Flamingo Litigation The arbitrator shall provide a written explanation of

the basis of any award The arbitrator shall awazd reasonable attorneys fees including those

of in-house counsel andcoststo the substantially prevailing party andcharge the cast of
arbitration to the party which is not the substantially prevailing party Forall other provisions of this

Agreement when andif mediation fails enforcement shallbe withthe Court in the Flamingo Litigation
unless Cityand Owner agree in writing to utilize arbitration 11 Successors and

Assigns This Agreement shall inure to the benefit of and be binding upon Owner

and its successors and assigns except that Owner or such successor or assignee as the

case may be shall be released from all future obligations hereunder upon conveyance of its

interest in the Easement Area provided however that any such transferee ofOwmeror its
successor or assignee as the case may be shall be bound by all terms and conditions of this

Agreement The easements hereby granted and the requirements herein contained are intended
as and shall be covenants running with the land with respect to and binding on the

Easement Area Phis Agreement shall inureto the benefit of and bebinding upon the City and

the City shall not be permitted to assign transfer or convey all or any part of its rights and interests

under this Agreement including its rights and interests in and to the 180 859 495v8
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easements granted hereunder except to a successor municipal corporation provided however
that nothing herein shall be deemed a limitation on the Citys right to permit the Easement
Beneficiaries to use the Easement Area subject to and in accordance with the terms of this

Agreement

12 Amendments Termination This Agreement may not be amended modified or

terminated except by written agreement of the City and all of the then fee ownersof the
Easement Area and the holders of any mortgages of record encumbering same provided that
with respect to any portion of the Easement Area for which a condominium property owners or

master association then exists the written agreement of such association and its mortgagee if

any shall be required in lieu ofthe fee owners thereof and their mortgagees No modification
or amendment ofthis Agreement shall be effective unless in writing and recorded in the Public
Records ofMiami-DadeCounty Florida 13

Force Maieure Any prevention delay or stoppage due to strikes lockouts labor disputes

acts of God inability to obtain labor or materials or reasonable substitutes thereforriot civil
commotion fireor other casualty and other causes beyond the reasonable control of the party

obligated to perform each such event is referred to herein as a Force Majeure Event excluding
the financial inability of such party to perform shall excuse theperformance by such party

for a period of time equal to any such period of prevention delay or stoppage Any party seeking
to invoke this paragraph shall provide written notice to the other party as soon as reasonably

practicable under the circumstances14

Miscellaneous a

Closures No breach ofthe terms set forth in this Agreement shall result in
the closure or reverter of the public access to the Easement Area provided for herein except for
temporary closure as providedin paragraphs6aand 6cabove b

Counterparts This Agreement may be executed in any number of counterparts

and by the separate parties hereto in separate counterparts eachof which shall be deemed
an original but all of which when taken together shall constitute one and the same instrument

c

Construction Reference to any paragraph section exhibit or subpart thereof
unless otherwise provided shall refer to this Agreement In construing this Agreement the
singular shall be held to include the plural the plural shall beheld to include the singular and reference

toany particular gender shallbe held to include every other and all genders Use of the term
including shall mean including without limitation Each ofthe parties hereto and their counsel

have reviewed and revised or requested revisionstothis Agreement and the usual rule of
construction that any ambiguities are to be resolved against the drafting party shall be inapplicable

inthe construction and interpretation of this Agreement and any amendments or exhibits

tothis Agreementd

Titles of Paragraphs and Sections T7ie titles of the several parts paragraphs
and sections ofthis Agreement are inserted for convenience ofreference only and shall
be disregardedinconstruingorinterpreting any ofits provisions 180
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e Estoppel Certificates Upon the prior written request of either party the
other party hereto shall furnish the requesting party an estoppel certificate reasonably satisfactory
to the requesting party

f Notices Any notices required or permitted to be given under this

Agreement shall be in writing and shall be deemed to have been given if delivered by hand sent

by recognized overnight courier such as Federal Express or mailed by certified or registered
mail return receipt requested in a postage prepaid envelope and addressed as follows

if to the City at City ofMiami Beach
1700 Convention Center Drive
Miami Beach Florida 33139
Attn City Manager

With a copy to City ofMiami Beach
1700 Convention Center Drive
Miami Beach Florida 33139
Attn City Attorney

If to the Owner MCZCentrum Flamingo III LLC
co AIMCO

4582 South Ulster Street Parkway
Denver Colorado 80237
Attn Office of General Counsel

With a copy to Flamingo South Beach Apts
1504 Bay Road
Miami Beach Florida 33139

Attn Community Manager

Notices personally delivered or sent by overnight courier shall be deemed given on the date of

delivery and notices mailed in accordance with the foregoing shall be deemed given three 3
days after deposit in the US Mail

g GoverningL Laws The laws of the State of Florida shall govern the

interpretation validity performance and enforcement of this Agreement Venue for any action

brought hereunder shall be proper exclusively in Miami-DadeCounty Floridah

1 xhibitsAllof the F xhibitsattached to this Agreement are incorporated in
and madeapart of this Agreementi

Title This Agreementissubject to all matters of record and all conditions and

reservations affecting titletothe 1asement Area 180
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j Conflicts In the event of any inconsistencies ambiguities or

contradictions between this Agreement and the Settlement Agreement the provisions of the
Settlement Agreement shall control and prevail

The remainder of this page is intentionally left blank
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EXECUTED as ofthe date and year first above written

SIGNED SEALED AND DELIVERED THE CITY OF MIAMI BEACH
1N THE PRESENCE OF FLORIDA a Florida municipal corporation

Name

Naive

Attcst

By
City Clerk

Approved as to form and language
and for execution

City Attorney Dated

STATE OF FLORIDA

COUNTY OF MIAMI-DADSBy

The

foregoing instrument was acknowledged before me this day of 2009

by and and respectively for the City

of Miami Beach Florida on behalf ofthe City By

Signature
of Notary Public Printed

typedor stamp My
Commission Expires180
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SIGNED SEALED AND DELIVERED MCZCENTRUMFLAMINGO iilLLC
IN THE PRESENCE OF a Delaware limited liability company

By
Name Name

Title

Name

S1AT1 OF

COUNTY OF

The foregoing instrument was acknowledged before me this -day of 2009 by
as of MCLCFNTRUM

FLAMINGO IIILLCa Delaware limited liability company on behalfof the company

13y
Signature ofNotary Public

Printed typed or stamp
My Commission Expires
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JOINDER

PNC ARCS LLC a Delaware limited liability company the holder of that certain

Amended and Restated Multifamily Mortgage Assignment of Rents and Security Agreement

dated as olTune 30 2009 and recorded on July 6 3009 in Official Record Book 36928 at Page
2243 of the Public Records ofMiami-DadeCounty Florida hereby joinsin and consents to the recording

of the foregoing Agreement and agrees that the terms of the Agreement are and shall be

binding upon the undersigned and its successorsintitle PNC

ARCS LLC a Delaware limited liability company
By

Name
Title
STATE

OF COUNTY

OF SS
The

foregoing instrument was acknowledged before me this day of 3009
by as of PNC ARCS LLCa Delaware limited liability
company who has produced as identification and acknowledged beforeme that they executed same for the purposes therein expressed NOTARY

PUBLIC Sign

Print
My

Commission Expires State
ofFloridaat Large Seal 180
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EXHIBIT A

LOCATION OF EASEMENT AREA

At the time the Agreement is recorded the Easement Area shall temporarily refer to a

meandering strip of land that is fourteen l4 feet in width that lies immediately adjacent
and parallel to the entire westernmost boundary of the Flamingo Property including the
seawall cap The above described fourteen 14 foot strip of land is in the general location
depicted in Exhibit A-1attached hereto On the Effective Date the final and actual Easement
Areashall refer toand shall be a strip of land that runs immediately adjacent and parallel
to the entire westernmost boundary of the Flamingo Property including the seawall cap
and that extends to the easternmost edgeof either the pedestrian walkway actually constructed
within the foregoing fourteen 14 foot strip of land or if a fence wall or other barrier
shall be installed east of the pedestrian walkway and within the foregoing fourteen 14
foot strip of land then to the westernmost edgeof such fence wall or other barrier All other
portions of the Flamingo Property including without limitation any portion of the aforementioned
fourteen 14foot strip of land lying outside ofthe final and actual Easement Area
shall be excluded from the Easement Areafor purposes ofthe Agreement 180
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EXHIBIT A-1SKETCH

OF 14 FOOT AREA 180
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EXHIBIT B

LEGAL DESCRIPTION OF FLAMINGO PROPERTY
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FLAMINGO PROPERTY

Lot 6 and Lot 7 in Block 43 of ALTON BE4CH BAYFRONT SUBDNISION
according to the plat thereof as recorded in Plat Book 4 Page 125 of the Public
Records of Miami-DadeCounty Florida



COMPOSITE EXHIBIT G

PUBLIC BAYWALK MASTER PLAN
AND LTC 088-009
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I IAItiCl ClCLiSFIC

OFFtCE OfME CITY MANAGER

N0 LTC osa-zoQ91ETfER TO COMMiSS ONTo

Mayor Matti Herrera Bower end Members oftheCity Cornmfasion FROM

JorgB M Gonzalez City Manager DATE

March 30 2009 SUSiEC

Update on Public Baywalk Along West Avenue The

purposeofthis LTC is io update the Mayor andClty Commissionotr the status of pubAc bay

walks at the rear of the properties along Wast Avenue from5s StrettoLincoln Road5

0540 West Avenue Bentley Bav CondomuCtp8File 8802 A

baywalk has been constructed upland end rs accessible but ftis not connectedtothe Floridian

propertytothe north due to existing wallAccording tobuUding perrnft plans on file this
baywalkis publcly accessible Discussions with project representatives ere ongoingtoprovide

ifie connection and oonflrm pubpc accesslbliRy2

850 WastAvenueFloridian ondominlumtARB File 5517 A

bay walk has been constructed upland and is sccessibis but ft is not connectedtothe neighboring

properties According to the plans approved by the County sShoreUne Develrpment

Review Committee this baywalk ispublicly accQSeible Regarding the connection

tothe south suchSDRC plena showen anticipated coneac lontothe south but see

discussion about wall above To the north no baywalk presently exists3

B00 West Aveue South Bav Ciub Condominium No

development order on this property was everimpbsedas itpre-dales thecreation of thedesign review

process andnobay walk exists Siaff has evaluat d thefeasibility ofa baywalk In

this Jocation andItappears that anoverwater as opposed to upland connection wouldbe

the mostfaastble optionatsome point inthe future 4900

West Avenue Southaeta lowrsAoartmentsRentalsNodevelopment

orderonthla property was evarImposed as ftpre-dales the cn3attanofthe design review process

andnobay walk exists Owners have begun dsoussions with the Planning Department regarding

anupland public baywalk oonnection through theirpropertyaspertof
a larger renovation project However thereisnotimetable for such renovation projectts

em

TeminusofTenth Street Construction documentation for

aproposed n w stnsstscap seawalland landscape project with public

baywalk access has bean completed and iswaiting additional funding Such fundingwas
partofthe design review approval provided aspartofihe Mondrian Hotel project inthe

event their overwater baywelk wasnot approved by the State and an upland baywalk werenot
approved by the adjoining condominium properttes This fundingis presently also being

challengdbytheMondrian Hotel on appeal to the City Commission expelled tobe

heard at the April City Commission meeting J CMB98ti3i
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3ei0D0-1200 WestAve Mondrian HoteUMirador Condos
Pursuant to the Fnal Order far DRB File 24181 an overvvater public bay waik has bean

designed and Is pari of the penult plans for the Mondrian Notel project The proposed
ovenaster baywalk is currently going through the County State permit review process
which is exceedingly complicated and subject to strict state legislative standards for

approval and there is no lndlgtion that It will receive approval for construction
Alternatively an upland baywalk east of the seawall is provided for in the DRB Final Order
yet this Is subject to the approval of the immediately abutgng ccndominlurri associations to
thenorth and south of the Mondrian Hotel

7 1228 West Avenue Bav Vew Terrace Condo
As pert of s recent Conditional Use approval by the Planning Beard for the reconstruction of

a pier and dock lost during a hurricane the Condaminlum Association agreed to design their

replacement pier and dock so that Itcan accommodate an overwater baywalk connection
behind its property No arrangements were made for private funding of this connection

8 6D WestAvenua Bav Garden Manor Condo
No development order on this property was ever Impaled es ttpre-datesthe creationofthe design
review process and no bay walk exists Staff has evaluated thefeasibility ofe beywalk

atthis location endIt appears thatan overwateras opposed to upland conneation would
be the mast feasible option There is no timetable for this to be part of any future project

B

Monad Terrac Sinato Feml Homes No

development orderon this property was aver ImposedasIfpredates the creation of the design

review process end no bay walk xista While these properties are single family homes
tho properties are zonedfar multi-femily residentialAnyfuture ag regatlonofthe bayfront lots
fors larger new development alongthewater would present anopportunity foranupland

public beywalk that could connect directiytbthe property tath immediate north Waverly Staff

has evaluated the feasibility ofa baywaik at this location absent the aggregation of

the bayfront lots and it appears that anoverwater as opposed to upland connection would
bethe most feasible option with cooperation bythehomecvimers 10 1330

West Ave uaWaverlyfDRB Fite 9024 An upland

public bay walk has bBen consLvcted pursuanttoDesign Review Board and County Shoroltne
Development ReviewGdmmittee Orders Liiigation with the condominium association regarding
public access has concluded infavor ofthe City and the association has completed
repairstothe seawafl The baywalk Isnow open to the public 11 Western

Terminus of Fourteenth 14s Street Pubic Park
and accessible public beywalk are completed and open 1500 Hav

Road Flait jpgo IDRBFte8181TheGrand
Flamingo project was approved by the Design Review Board DRB on November 4
1gg7 Since the original approval thesubject project has become legal non- conforming in
terms of overall height FAR parking and with regard to theparking pedestal design Condition
9of the Final Order for theprotect states the following CMB

1864



LTC -Update onPubfic Baywalk Along West
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2008 age 3 of

3Abaywalkexfens on from fhe south side of the property north Info the future
park arse shall be

roquired Although the bay walk was constructed with direct access from the 14Street Park
theabove noted condition hasnot been complied with asa fence hasbeen constructed
along the north and south property Ilnes prohlbiHng public access to the bay walk asrequired
by the DR6Fnal

Order The owners of the Flamingo have sued the City onlesues involving publicbaywalk
access and the caseis pending -n Federal Court The City hasreta nedouts-de coupsel and is
actfvefy defending the case

Pursuant to the Flnal Design Review Board Order an upland public bay watkhas been
completed and Is open to the public The public baywalk is operating independent of any
north or south connections

14 1450 Lincoln Road Lincoln Bay Towers Condominium
Nc developmentordec on this property wasaver Imposed as it pre-datesthe crsetlonofthe design
review process andnobay walk existsThe existing rear pool deck extends overthe seawall
and projects irrto the bay Consaquentiy the only methodofconnection from the western
street-endofLincoln Roadtothe north sideoftheMae Capri baywelk istoconstruct an overwater
connection ThePublic Works Department isworking with anenvironmental consultantto
detsrrnine the feasibilityof and prelltrtinarify deslgnthis option5LlDcglQ

Road Sheetland Permittings
complete and construction of street end tsanticipatedtobe completed by September 2008
16Bayvvalk

Master PlanA Notice
to Proceed NTP was issued to Coasts Systems Intemattanai onMarch92D09 to engage
in the development ofa Baywalk Master Plan that will include the above properties between
5Street and Lincoln Road inaddition a conceptual dtaalgn forthe pecific connec8on
between theLincoln Road Street end andthe Mae Capri Condominium baywalk w111
ba developed after ascertaining permitting feasibility from the appropriate regulatory agenciae
HMOoamtM

fIP
LL1ChLRE5P18aywaik UpdateMarch2oGelcdooATTACHMENTC

Joss
Smith City Attorney Gary Hald

FlrstAssLRtent C1tyAttomey BobParchar
City Clark Robert Middaugh
AsesistantCityManager Fernando Vazquez
City Engineer JorgeG

Gomez Planning DIrector ThomasR
Mooney Design and Preservation Manager Lisa Bofero
Environmental Resource Manager CM81865I
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EXHIBIT D

NOTICE REGARDING FINAL EASEMENT AREA
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This instrument was prepared by
and after recording return to

NOTICE REGARDING EASEMENT AREA

THIS NOTICE REGARDING EASEMENT AREA the Notice is made this

day of 20 by a the Owner whose mailing
address is

RECITALS

WHEREAS The City of Miami Beach a municipal corporation of the State of Florida

the C and MCLCentrum Flamingo III LLCa Delaware limited liability company
entered into that certain Declaration of Restrictions and Easement Agreement dated
0 and recorded in Official Records Book Page of the Public Records of Miami-
Dade County Florida the Easement Agreement Capitalized terms not defined herein shall
have the meanings ascribed thereto in the Easement Agreement

WHEREAS Owner is the fee owner of the Easement Area as defined in the Easement

Agreement

WHEREAS the actual and final location of the Easement Area has been determined

pursuant to the terms and conditions ofthe Easement Agreement

WIIEREAS Owner pursuant to paragraph 2 of the Easement Agreement desires to

execute and record this Notice to provide record notice ofthe actual and final Easement Area

NOW THEREFORE pursuant to the terms and condition of the Easement Agreement
Owner hereby provides notice ofthe following

The final and actual Easement Area as defined in the Easement Agreement shall

permanently refer to and shall be that certain land described on Exhibit A attached
hereto

THE REST OF THIS PAGE WAS INTENTIONALLY LEFT BLANK

180859495v8066498 012300 MtA 1 g



Signed witnessed executed and acknowledged on this day of 20

WITNESSES

Signature

Print Name

Signature

Print Name

STATE OF

COUNTY OF
SS

OWNER

sy
Name
Title

The foregoing instrument was acknowledged before meon this day of

2009 by as the of
on behalf of He check one is personally known to me

or has produced as identification

Notary Public State ofFlorida

Print Name

My Commission Fxpires

180 859 495v8 066498 012300 MlA lg
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FFIG4 OFFICE OF THE CITY

MANAGER No LTC088-2009 LETTER TO COMMISSION

TO Mayor Matli Herrera Bower and Members of the City Commission

FROM Jorge M Gonzalez City Manager

DATE March 30 2008

suE1ECT Update on Public Baywalk Along West Avenue

The purpose of this LTC is to update the Mayor and City Commission on the status ofpublic

bay walks at the rearof the properties along West Avenue from 5 Street to Lincoln Road

1 520 540 West Avenue Bentiev Bav Condominium fDRB File 88021

A baywalk has been constructed upland and is accessible but it s not connected to the

Floridian property to the north dueto existing wall ccording to building permit plansarifde

this baywatk is publicly accessible Discussions with project representatives are ongoing to

provide the connecfion and oonflrm public accessibility

2 650West Avenue Floridian Condominium lDRB File 55171

A bay walk has been constructed upland and is acxesstble but it is not connected to the

neighboring properties According to the plans approved by the CountysShoreline

Development Review Committee this baywalk is publicly accessible Regarding the

connection tothe south such SDRC plans show an anticipated connection to the south but

see discussion about wall above To the north no baywalk presently exists

3 800West Avenue SouthevClub Condominium

No development order on this property wasever imposed as it pre-datesthecreationofthe design

review process and no bay walk exists Staff has evaluated the feasibility ofa baywalk

inthis location andit appears thatan overvuater as opposedto upland connection would

bethe most feasible optionat some pointin the future4

80D West Avenue Southoate TowersAoartments RentalsNo

development orderonthis property was ever imposedasIt pns-dates thecnation ofthedesign review

process andnobay walk exists Owners have begun discussions withthePlanning Department

regarding an upland public baywalk connection throughtheirproperty aspart
of a larger renovation project However there isno timetable for such renovation project5

Western

Terminus ofTenth Street Construction documentation

foraproposed new streetscape seawall and landscape project with

public bay walk access hasbeen completed andiswaiting additional funding Suchfunding
was partof the design review approval providedaspart of the Mondrian Hotel project in

the event their overwater baywalkwasnotapproved bythe State and an upland baywalk were

not approved by the adjoining condominium properties This funding is presently also

being challenged bythe Mondrian Hotel onappeal to the City Commission expelledto

be heard at the April City Commission meetingCMB

1863



LTC -Update on Public Baywalk Along West Avenue

Date March 2D 2DD9

-Page 2 of

3 61000-1200 West Ave Mondrian HotelMiredor Condos
Pursuant to the Final Order for DRB File 20181 an ovennater public bay walk has been

designed and is part of the permit plans for the Mondrian Hotel project The proposed
overwater baywalk is currently going through the County State permit review process

which is exceedingly complicated and subject to strict state legislative standards for

approval and there is no indication that it will receive approval for construction

Aitematively an upland baywalk east ofthe seawall is provided for in the DRB Finai Order
yet this is subject to the approval ofthe imrrs3diately abutting condominium associations to

the north and south ofthe Mondrian Hotel

7 1228 West Avenue Bav VewTerrace Condo

As part of a recent Conditional Use appE0va1 by the Planning Boardforthe reconstruction of

a pier and dock lost during a hurricane the Condominium Association agreed to design their

replacement pier and dock so that it can accommodate an ovenroater baywalk connection
behind its property No arrangements were made for private funding ofthis connection

8 12x0 West Avenue Bav Garden Manor Condo

Ido development order on thisproperty wasever imposed as it pre-datesthecreationofthe design

review process and no bay walk exists Staff has evaluated thefeasibility ofa baywalk

at this location anditappears thatan ovennrateras opposedto upland connection would

bethe most feasible option There is no timetable for this to be part of any future-

project

9 Monad Terrace SincreFamily Homes
Nodevelopment order on this propertywas ever imposed as it pre-datesthe creationofthe design

review process andno bay walk exists While these properties are single family homes
the properties are zoned for multi-family residentialAnyfuture aggregation ofthe bayfront lots

foralarger new development alongthewater would presentanopportunity foran upland

public baywaik that could connect directly tothe property tath Immediate north Waverly Staff

has evaluated the feasibility ofa baywalk at this location absent the aggregation of

the bayfront lots and it appears that anoverwafer es opposed to upland connection would
bethe most feasible option with cooperation by the homeowners 101330

West Avenue Waverly DRB Fle90241 An upland

public bay walk has been constructed pursuant toDesign Review Board and County Shoreline

Development ReviewCommittee Orders Litigation with the condominium assocaation regarding

public access has concluded infavorofthe City and ttte association has completed

repairstothe seawall The baywalk is now open tothe public 11 Western

Terminus ofFourteenth f14iStnnetPublic Park
and accessible public baywalk are completed and open 12 1500

Bav Road Flamingo pRB File9191 The Grand
Flamingo project was approved by the Design Review Board DRB on November 4
1987 Since the original approval thesubject project has become legal non- conforming in
terms of overall height FAR parking and with regard tothe parking pedestal design Condition
9ofthe Final Order for the project states the following CM61864



LTC -Update onPublic Baywalk Along West

Avenue Date March 20

2DD9 Page 3 of

3A baywalk extension from thesouthsdeofthe property north info the future
park area shall be

required Although the bay walk was constructed with direct access from the 14Street Park

the above noted condition has not been complied with asafence has been constructed
along thenorth and south property lines prohibiting public access tothe bay walk as required
by the DRB Final

Order The owners of the Flamingo have sued the City onissues involving publicbaywalk

access and the case is pending inFederal Court The City has retained outside counsel and

isactively defending the

case 3 144516 Street 1491 Lincoln Terrace Mae CaoriCondominium DRB File

177161 Pursuant to the Final Design Review Board Order an upland public bay walk has

been completed and is open to the public The public bay walkisoperating independent of
any north or south

connections 141450 Lincoln Road Lincoln Bav Towers
Condominium No development order on thisproperty wasever imposed asitpre-dates the creation ofthe

design review process and no bay walk exists The exrsfing rearpool deckextends overthe
seawall and projects into the bay Consequently the only method of connection from the
western street-endofLincoln Road tothe north sideoftheMae Capri baywalk isto construct an
overwater connectionThe Public Works Departmentisworking with an environmental consultant

todetermine thefeasibility of and preliminarily design this option 15

Lincoln Road Street End Permitting

is complete and constructionofstreet end is anticipated tobe completed bySeptember
200916

Baywalk Master PlanA
Notice toProceed NTP was issuedfoCoastal Systems InternationalonMarch920D9 to

engage in the development ofa Baywaik Master Pian that wip include the above properties

between5Street and Lincoln Road In additiona conceptual design for the specific

connection between theLincoln Road Street-end andtheMae Capri Condominium baywalk will

be developed after ascertaining permitting feasibility from the appropriate regulatory agencies
JMGJGG
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Jose
Smith City Attorney Gary Heid

First Assistant City Attorney Bob Parcher
City Clerk Robert Middaugh
AssistantCity Manager Fernando Vazxluez
City Engineer JorgeG
Gomez Planning Director ThomasR
Mooney Design and Preservation Manager LisaBolero
Environmental Resource ManagerCMB1865
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